The requirement of standing in public law cases presented before the Jordanian High Court of Justice by unknown
Journal Sharia and Law 
Volume 2009 
Number 37 Year 23, Issue No. 37 January 2009 Article 2 
January 2009 
The requirement of standing in public law cases presented before 
the Jordanian High Court of Justice 
Follow this and additional works at: https://scholarworks.uaeu.ac.ae/sharia_and_law 
 Part of the Constitutional Law Commons 
Recommended Citation 
(2009) "The requirement of standing in public law cases presented before the Jordanian High Court of 
Justice," Journal Sharia and Law: Vol. 2009 : No. 37 , Article 2. 
Available at: https://scholarworks.uaeu.ac.ae/sharia_and_law/vol2009/iss37/2 
This Article is brought to you for free and open access by Scholarworks@UAEU. It has been accepted for inclusion 
in Journal Sharia and Law by an authorized editor of Scholarworks@UAEU. For more information, please contact 
sljournal@uaeu.ac.ae. 
The requirement of standing in public law cases presented before the Jordanian 
High Court of Justice 
Cover Page Footnote 
Prof. Noman Ahmed Khatib Professor of Public Law - Faculty of Law - Mutah University - Jordan 














  Fيف دعاوى القضاء العيني لدى حمكمة العدل العليا   شرط املصلحة 
      <<<<<<<<<<<<<<<<<<<< << << << << <<<]‚Âc< <
<<<< << << << <_J<JgéŞ¤]<‚·_<á^ÛÃÞ<•< <
ovfÖ]<“~×Ú<< <
  	
      	    
   	  !" #$ 	% &	' &	' . #)
* +,	 
 	    - & #%#%$ . & /0 1! &	" 23*
 * 4 . 5 + * #%-	 %  63 +$ 7"%
	89 .  
 &  :; - % )	
 & 3 )	
  :	)0  
  ; 	' 1<")% 	* &  $  -- !" & 	= 
 	)0 & -*% 1&-* >"   	
  		50
  3 +# 	)0 & 2%8 38
 !"  3 +#
  !" *  !". 2	%  ? ;  &@ ;# 
 3 )	
1 !	   !" 38
  !" &  < 26%8/ <$' 
   + A	% %  4 , & B	0   *
 )	
 +#  A-% *	 C)% ; *  !" 0 %*% 
3 .  
                                      *  	
  // .  
•    !" #$% &	!' #( )*"+, .    
1
et al.: ??? ???????  ?? ????? ?????? ?????? ??? ????? ????? ??????
















    	
	  	      	  
 !  !	 "	#! $! % &#  '(	%! '		) '! 
 *  !&# ! % 	 !&# 	
& + & *
 ,	$ 	
-./0 .  
 * !&# !   	   ,2&! 3	 4$ 56	&! 
 ,6 	2 ,	 & !	6 ) 7!6 "$ 	)09 ( #-./0 
 ,6 6; 	   !	6!)-- ( #-.<.   !	6! 
 ,6 	)-0 ( #-..0  =) ) 4$ (> ? ! =) 7
 #! $! % 	@ !)! # $!A ?+  !	 "	
  3	B 4 	
&
A!! ! =) 	
&  & " 	 	 &+C
 !  " $! 	 	 &+ 4 	@D	% E! F GD
 &6; !! ! !&# 4$ %	6! %H& 3AD! %	+&C
2*! .  
  ! ? 	
!6  ! & 	   	 	 &+ "	$
 D  $! I%% J& 	  	+ !! #!& =	A&	% G
  
2 	  K	B! L& 	
&% & 5	%#M K&$! ,$! K?%
!7 	
 4$ GD 3	@ &# & L& ! N5!$  5!$  
 	   6 %	&  O 7K?% KA!  KA! ! GD
  	 P@!& %$ 	
	  '	Q% 'B&    Q% B& ) 7	R 
  ,	*	%  ?$O%  	+ ?% 	
% Q 	$ !2% 'H& 3	A
 ,	$-./< ,	$!  -.9S ,	$ 4&! -..0 K% ! E	 !	 	 	  
2















 ,	$ -.T.   	 	 &+! $! % 4$ %# 	U  
 	
 %	# 6  V6	&& 	
&A 	  %  	+ !2! 	
 +U '	 	
$ &# W	% $ A&&! '	 . !% L ! '	@! 	
 ,
&	! * J!% &  V% $! %6 	
 &
  !	6 		  	$* =) K& 	! "	# 	$H% L 6?$!
 	)! A& Q, ! 7X	 &+C ,$ Y	# 4$ Z!	$   %
	#D J! 	  	# G!&#! 	!  .  
 ,6 	 	
!	6 X	+ %! 	    !)-0 (
 #-..0 ! 2  J 	
 	$  	+ 7	
&	 	 &+  Q#! 
 "	 2*! ! J! GA& & %	+&C ! 	#  	)F
  	! 7  !R 	
 D 7 !%   	 !! 
 !&# 	+ 6; !	6 G ,	H%  6!% 	
 	 &+ L! 7Z+
 !&# 4$ %	6  	
 4 	@D	% !&# ! !	 	+ ,	2 !
 6 G 3	B 5% @& G K  G* 	
!%6 ?+  !7   !
!&# 	+ !	6 G 5A!% 3A7!	 ! !&# 	+ ,	2 G !  .  
 4  =
% &  	   	 	 &+  #!& )
 Z+* ! ! 	# H !   	+ !& GD 3	@ 	 
    	%!! [	+ .  A & ! L& & K	@% ! YA 
 E L#& !) L  5%#! 7D 	$(	  	$ C! 
  %# 4$ 	)! 	   	?  &% * .  
 '?	     %# 4$ 	   	 	 &+ & 
 ?# #% &) 	  	
	 L& K 
A& 	! GD 3	@ ,	  	

3
et al.: ??? ???????  ?? ????? ?????? ?????? ??? ????? ????? ??????















 !* E	   3	@ )  	#! % 
	% & & ,	
 "	# 	$ 	  @ 7! 	! 	#D J! +*!
   	  #!! 7!! Z!	$ !%6 ! "Q  RR+!
!	
	 $! Z!	$! !  % .  
 7Z!$ !%    	! ,!
R  5! #!& 
 =!&   	+! 7GD 3	@ KA  \ G 
  ,]3?&
 	  ,A#! 7!! 	#D J!! 	 	 	$% K!!
 &	# =& 4$   X	+ % * !&#! ,	$ % 	 
  K 4# 	! 	! J!   !&# KA!&! =$!6 !#% 2	R&C 
 	#! 	 %&! K& "!@% 	# !	! 	#D 5	+ L
K "! 	! J! =) R& .  
   ,!
R  #!& 	&!$  "	# 	@! $! % + 
 Z!	$	% 	   ,	 & & Z!	$ "!	# 4 	 C !	
 GD 3	@ K 	% J	 4 	 ! 7%# Z!$ ! %
 Z!	$   	+!   ! ! 	  #!&	% J&& W	%  	
 	
# %6 !	 "	#! $! % ,& 4 4#& &  3	@
 Z!	$ V%  !   	+! 7$	  +   J& 4
 L&! 7%	+&C ! V%! &6; !	%  6! 	%! 3	BD
 # "	  D  3	B @& ! 	+ !	6 4 '	&
!&# ! !	 	+ ,	2 ! !&# .  
 ? V%  	> '	#! 7 =)  '		A#! K$ 3̂	%!
 & 	! Z!&# 4 	   3	& ! !& & 6!
4















 ) ,#6 O 7	! J! '	  	)3	% @& I	% ? 4 I% 
 	 5	 ?  K@$ I% :   
 !* I%–   )	 .  
!* 5:  % &  .  
	 5:R !    .  
I	 5:%#!    .  
 	 I%– 3	@ Z!	$  .  
!* 5: Z!$	% & .  
	 5: + 3	@!  3	@  .  
I	 5:	   !	6   3	@ Z!	$  .  
 I	 I%– 3	@ Z!	$     .  
!* 5:3	BD Z!$      .  
	 5:     &6; !	%  6! .  
I	 5:%	+&C !      .  
&	+.   
  
5
et al.: ??? ???????  ?? ????? ?????? ?????? ??? ????? ????? ??????
















 	@! $! % a#&  	   K& G ! 
 " !2! 5	%#* V& 6 !	 "	## 	+ A&! 	
    
 $ A	+ !2 )! 7 ,	* ?$! E	 !	%  2
  &! !&# X!  	)& !2 ) % 73	@ "! 	
&
 R& # 	
% .  ) J@& ! Z!	$ !%6  #!& 	 
 	   KA 	7    )!  Z!$ !%6 ! 	)&
 %% L% (&    	
! 3	BD "   ?% Z!$ C " X%!
 K!@ & "  & , 	 	
	 & & Z!	$! ! %& C
   G!  ."  	% & 4$ '&! ' KR $ L!
 ! 	
% (&! 	
%  &+  Z!	$ 4$ ,
&	#  A R  %
 4 I% ) ,# 	O L! 7%# )! C ,?#D  @	& 3A
  ,   % & !* 5  V&# 75	 ?
   I	 5 ! R !   % JR 	 5 
%#! .  
6
















 R! c?  ) 'B  )( & !	 "	R '	? ! 7
 	
 & Z!$  	
& 4 $ 4#)( $!  "	R ! 7
 3	@ 4 3	A&C  	
&  & . 	)	%   	 J6 !	
 & 3	BD Z!$ !%6 !   " 	
 ; & !	 	
 & ! d	   L& 	 3!# 7"	% K ! ")(.  
 I K 3̂	@6! '	
 "&# !	 W	% ! " ?   C
 Z!$Pas d'interet Pas d'action " C Z!$ !  ! 5 % C K  )! 7
 !	 	)   	
 	
%	  ! . "R K 	 	 )!) ( 
 "	). ( ,6 	   !	6 )-0 ( #-..0	
 3	A I  :  
  G!   !  2	% 	)F !  X&+&  
  	% &!.......7 " "R L!) ( "	 )-0 ( YA !	6 
 ,6 G  !)eS ( #-.S0  	% !%6 & &  
 +   	
 ,
 # X	+ )(.  
  3!# 	
 , E  C 7Z!$ !%   & !
& G	 3	@ ,2& & L& ! GD 3	@ ,2& & 	 . G 	
 GD 3	@ !
 	) 	$! 	
&	(A ! 	)	 ,# . !& ) !




  . 		
 






  .  	
 /9:	
 ;
($<.        ( . +)	






 = /3HIJ – HIK  KI .  
Guillien.R et Vencent.J: lexique des termes juridiques.  Dalloz12 edition 2000. P 295. )<(   @ 6+@$'/I' . M*@ NCO@7 )> P 	
 6+	
 QR S;3 T	
 220	
 U(V
 @HK'WHHK .  CXY	
7 O:	 80	
 ;
('&& . ( (
+@B7 Z:[\7 ] .  ^_`a
 12JI% . +b b8 b9	B ;OC7 U(V







  . d2
0	
 e:HII  & . 
7
et al.: ??? ???????  ?? ????? ?????? ?????? ??? ????? ????? ??????















 	  "  3	B 5  & K 	
% ,# W	% 
 !	6 	 K% !  Y  GD K A $&#	%  	+ 
 A&! 7=F $ =(& 7K	B  "	%  +   X	+ @!  K
 5  3(")( .  !6 L!    	 D " ,( C
 R % 7K !  KQ# J  $ !  3	BD Z!$ !%
  +   K !&  % 73	BD 5  % ! 	 	 "	% 
 	
% ; KA&  	
H   4 %#	%  	+ !	6 	  !
'	% 'H&)(.  
 3	@  K$ 3 V% GD 3	@     &+!
 K#R GD 3	@  % 7G	f  	!! !@ *     
 V!& 3	@6  K&	!! K!@ $ &+ 3	BD 3	@6 . 	 6!
 	
!% 	
&!$!   ! 4   	 D  " 
 ! ,$ 6 3	B 5%   , G ! 	
 & Z!$
 	% A "! 3	 4$ '	% 'H& 	)* P	   ; 	 .
 J&& 4&  L&  ,g $  %   )  	+ R!
 	
 !  L&  % J& 6    +   K)	( 7
   	 !  	+! 	
	 V%  =	A&C 
% +H& , 	 
 !& 	$ " C % 	
  &   '	? $&# ! A 
 )  , 	 % I %     5	  	)	%&$C R
                                      )$(   @ 6+@I</I& )U(V











 @  M*@ O@HJ$WHI&   	7+	
 = . fg	
 _YQ
 . hYQ	 C[
 ij
HI<  HK b8 jB ;O7 	
 C;
(D
 @ + . )K(   ( Z	k* P Ql
 




 / KI( .  
8















 K "	%!  +   4$ ; , ")
( . ) $ $ 	
 C
 6! 	 6! "  A 3	@$ G*     	
 ZA & %
 	
 & "A A &! A =)  % ")( Z+ ,	 ! 
 &  !  	   (	A ?$ G A#& 5 4$ V
	A& 7 & , !! 4& 	
A#& ,& ! 	 	
	 A# 6   !
 +   K 	6 % )   7 " !
A  X+ G* (!A
$ V& 4   V& !  ! 	A& ?$ G A#& 5 
  VB G* 7hB  '	& A#& 5  "	%  +
 "	 4@&% , G V&$C)-e ( !) 	A& 	? !	6 
  	 V& "	% &   Y! hB  !
A ")(.  
  ,$ GD 3	@  %!   !@  ! A!
 G	 3	@    !@f 	 	 K*  : ,	 & & G!	$ 
  J& 4 
& 	 3	BD G!	$ X	+ %! GD 3	@  &
 ! U: 7$! $ E		% $	A 	$    &  +  !
Z!$       !)! K!% 3	
R  L $ % 	 ! 7
 3	BD Z!$ " H !) 	 X	+ !	6  	) 5& C   
	% %! )	 %  !	 $Z!$ A 	@ #! 	)	%&")(.  
                                      )I(    @ 6+@K%/IJ U(V
 @ ) p)	
 G
 / JI$.(  )H(   @ 6+@ <$/I$) U(V
 @ ( JII.  )&(    @ 6+@<H/IK) U(V
 @ ( JI' .          ( G
; ?[gY	
 N* +C7 . qC	
 +,- : 1(;r
 P 	D
 /3 . 2;0* 
;( . s
;Y#( 	; . ^tn0	
 u0v HII  ''J .  )(   ( G
; .q73O	
 :
 +V@ : Cw2x[
+	
 P E@ . tn0	
H%K  <HJ .  
9
et al.: ??? ???????  ?? ????? ?????? ?????? ??? ????? ????? ??????
















 4$ 7R  !    % (& 4 3	
R V% 5)
 	  G	%&$C ! % X+ & & )    Y	#
  ,	 !  K& & ) R     7!	 =( '	$ 3	@
 '	 ! ! '	!	6 '? ! '?! ! '?  7K$ 4$ !)( . +i V% 	
   ! Z)interet ( R !)qualite ( V% 	
@%  	A
  $ '	 I G ) @Rg , ! 73	BD Z!$   	+
 '		& R   !      $ &#  !@ )
 ! @	& )H%  	 !)! 73	@ ,	 ! ?  K%	  
3	BD Z!$ !% 5!    $ (A& C !!  $)(.  
 (A&   5	  X+ ! 6 KH% !	% K % !* =	A&C
  3	B 5 K ,	 K#R% 	
$  ! Z!$  K (!A C L ! 7
 )* ,$ 5	%#  5%# . K %	F K 5) 	 4 5) L  !)!
 7K&% ,	6  R   	%&$ 4$ 7	A&!  		 ! 
    $ '?&# . ! & C	 % (& L Z!$ 
 R  &+& I 7K$ Z& !	 ( ! J 5	  !) 	

 $ '	!	6 5	 !) 	
 Z!$  ! & C	 %! 7 	%
                                      )'(    ( 9:* .(
k8 (7 ;`	
  . (7 yg"7 6# zg`[*.(7 {
 | .(7 	
 - +98. +)b	
 => ?b@AB . G
; ?[gY	
 N* +C :          (. =>?@AB : 	7+	
 = /3)p)	
 G
 ( I%.  +98	








('&&$  '$K .  )<(   w2
 (  . q;
(D
 /0	
 P }7;( ^q7`	
 1 . 2;0* 
;( .  ^~b	
 Qg	
 ;
($K (7 ^ . (bR 8v : q;
(D
 /0	
 . 2;0* 
;( . 		
 V`	
HJJ  %I' (7 ^ . qC	
 +,- : 	D
 /3) bG
 )	
p ( ''K .  
10















 R !   % 6R& P@&& I 7J 5	  . J&& 	)  	
 X+  * 	 ( ! J 5	   5A R     7!
 5	  '? K! C 7	
 K   C G! Z!$   !&& 
Z!$  K$ '	%	! J)(.  
 3	@  Z 	O 7'& 3	BD Z!$ ! D 	$(	  	
 
 	 '	$ Z!$  R   !& 5&  GD 7K$ 4$ ! 	
 	
&% '& 3	BD Z!$    % R   j KO
 !		% 	
&6?$! 4@6 I 7 3	@	%! ,	 3	BD Z!$  R  
 "	%  +   L	) 	 	 R  !&& 7   j&
5  Z!$  % ! 	D  3	B )(.  
   	% R  [	  	
R6! 	   @! 6!
 	
! ,   "  R   j& 3	BD Z!$ 	A    
 !% Z!$ P% &! 7GD 3	@ 	A")(  K&6! J%# 	 L!  "
 # & W	%  K G 	 %  J  3	@! KR 	
$ &
 V! !6! 3	  !&  X	+*	%   	 3	$
 K%  	+f 	%     ! R  ,
 !&  ,) 3C;) * 
K	B!")	( .  













 3; . tn0	











 /3 ( 2;0* 
;(HHK  ^$% .  )$(    q;
(D
 /0	
 QRH/< – Qvr






 =g27  C;Y$/%/HI& .( 	; P 	B ;O* . qC	
 +,-)p)	
 G
 ( ''K. )J(   @ 6+@ .d*5
 02  .=*a
 (+	
 . :)	
<'  JK .  )K(    @ 6+@&/KI) _`a
 @ ( %J< .  
11
et al.: ??? ???????  ?? ????? ?????? ?????? ??? ????? ????? ??????















 D  K# 4$! GD 3	@ O 7   	
! 
    )*! 7Z!$ !%    % (    	
 ! + 3A . 	 D  !& ) ! " # !* 
 %#	%  	+ !	6 	  	
 !  3	BD Z!$ !%6 !  
  	
H  K !  4    '	% 'H& '; KA&
 K  +)  ( "	 X% !% F Z!$ 	 C!)-0 ( !	6 
 ! YA)
( ...    	! 7Z!$ !% '	 # )* !
! + 3A)(...  
 6 K&@&! V% K 5) 	 ,F	%! K Z ! V%
  !6! 4   C 7R !   % j  D ,	
 L&  	+! +i G 	
6 & 	%&$C ,F 	
% ( G G
 #  	+ ! $ 3	@6 3	BD 3	@6  	%&$ 4$ Y#;& &
    G G	%&$C ! % X+   	+ !) 	 %
!	 '	R	+ 6! G K#R .  
   % JR c!@! !) K  G =	A&C P@! 	 !
 	 !)	 '		%&$ X+ 	  V% 	
@% $ 	
?&#! R !
 Z+* 	%&$C X	+*! 	##;! 	%! ! %#	% . L  
 '		 !!& C R2! 3C;)  C 7	
R2! #!% 	
	 	%& "D
 ) !!( C ,
! 7,	 G	%&$C X+  ,
R !% % 7,
% '	 	+
 	%&$C X+ 5	# % 7,
%	# 	G .   &% ! K$!
                                      )I(    @U(V








 )( .(  ij
*	
 C[









(  HKJ .  
12















   R  O 7,	 G	%&$C X+ !+ !)  C %& C  	+
'	!	6 G	%&$C X+ ) &% . 	
!% 	 D  K& 	 )!
 "  E !) @	&  ! &  
$ %		 7!	6 %	 )! 7
 !)! 	)  4 E!A	% ! 	 	)! 	%! 	) &  	
	 K&% '	!	6 X&+  !) G	%&$C X+ $ R  5	  ! 7!
 K#	% I&!)( ." G	%&$C X+ !)   5	   P@! L 
 I&! G	%&$C X+ ) &% X&+  !
 R  5	  	 7K#R
K2! K G !	 ,	* '	! K#	%)(.  <g×Ş¹]oÖ^nÖ]< <ífŠ£]æ<ív×’¹]< <
 	
H% '	?  Qg$ 6   	  " & $!  "	R
 3	@ 4 3	A&C	% 	
&  " 	
 ! "  	
 ; & !	 	
 "	% K ! " 7A* & B  %# O 73	BD Z!$  	
 A* 5 5	#&C! 75	#&C    ,# )!)( . ! '	?  	
 & E " & 
2  !	%  
2   $ 
! 7K
K")( . 	
H% !+ % 	
 	 " !	% * 5	%   R2!
  $ 
!")( .  









 ( HKK .         G
; ?[gY	







 ( $&H.  )'(   w2
:   Chapus, Rene': droit du contentiex administratif Montchrestien 1999. P 409-416.          ( .qC	






 ( $% .  )''(   N
;w:*  : h	
 1)	)/<% (_)v t(*.  )'<(  ( .XV	
 (77
( :l




  P YQ* tR ^@O	
 ?)
 P V)  :)	
 
	




HHH  I . ?[bgY	





<H< bn '%& .  
13
et al.: ??? ???????  ?? ????? ?????? ?????? ??? ????? ????? ??????















$ C&#C  KR &#!	
  $!A 4$ %# $! 4:   
k  4	& K!6  	
 	      
      )(.  
k  4	& K!6 !	" 	# !$%	 & '( )*   +
   
 )(. 
k  K!6"    7K	#% &# , O 7=% =B ' , ZO , 
	D @ L! 7K%% &#)"	(. 
k  K!6! " ,$ l # !  $ !
&! !	% H&
 ,
 5	A&# ? ,	+ !$ , ,." 
 %#  C f 	@ % %# ,!
R I!&  ,F	%! 	)	% 
 E	 2 4$ ,!& ?# ,!
R ) K	% J%	# $ 	)	!
 %!  	&	% K&	 5A '! =	%&$	% ?#D &A $ $
*  !)
(.  
 J! 4 J! ,#& 4 $ KR 5) %# 	A & !
  A l J!! i !) 4	&! K	%# l J  7& J!! KH
 PA* !) 	
 i J  7& J!! 75	B . %#  &!
 '	A ! '	 	+ l J !) 	 )( . %	% J& 	  !	 KR K%!
                                      )'$(    C
 1
@ 6 t;'&% .  )'J(    bC
 l
 t;% .  )'K(    )* !x"'/'' .  )'I(   ( .XV	
 (77
( : V)l
 E@( P x[
)p)	
 G
 ( J& .  )'H(   ( .+C	
 Q	





 `: 9Y3@7 V)l
 E@(.  YQ* tRI .  
14















  ,	2	% KH A l	% J& 	 	 7 +  	% J!  ! ,	
	   .  
 ,#  J & Z!$ ) ?#D   %# Z!$!
 $ E	 B% 	
  K&	# K&	# 5B&! VR G;! 	% 5&A
 '	
&# 7'	%	F 	
 4	&! K	%# l J 	 !  	+ mA! Q($ l J!
 Z*  	
!  (!)(.  
   3	 ,# 6! Z  ,
 7%# 5!A! E!@! V 	

 	i  $!A% 	
  &# 6! 7	R V 	
 Z  ,
! $
 R !% I	*! . C	 V% % =	A& 
2  ) %!
 %! 7$ V %# 	
 !& & %# 	
 !& & C	 V
 	R V)( $! 4 %# ,# G ) O K$! : 	2 %# 
 =
 K& % 5#& 	)C!& & 
 	2 %# 	 7R %#!
 
 $!& %# 4#& 	 ! R %# 	 7$ V )! 7

 	R V )! 7'	$!& R 	
#	 &)( . 	 & 	# ,) !
%# Z!	$ '?:   
k $ 5%# A!( % JR& Z!$.  
k #	 [!( 5%#% A!( % JR& Z!$ . 
k 	% J? 	% Z!$. 
k 	 4$ C! 	#  A Z!$ . 
                                      )<&(   ( .+CX - +l







(HII  <I.  )<(    N* +C?[gY	
G
;  :( . yjB ?/8)p)	
 G
(  K& .  )<'(   q(;7
 G




 ( <%& .  
15
et al.: ??? ???????  ?? ????? ?????? ?????? ??? ????? ????? ??????















  2* K&@ 	 ,F! %# ,!
R 4$ !6   !	
 ! V%  "& C	A  % 	) 	 C 7	
&3A! 	
6	!
  	+! 7	 " 3AD V% @ 	@ 	2&! !&#
!#!A* 2*  .  '!   , %# Z!$ J	 O 	&	%!
 " 	 !	 !2 "& 5!A 4 	)& % 7 + !*
	 	! 	#D J! 	 .  
 P	  % 	 "!AR  J@ 	 7%# 	  #!&  L C!
 4# 	 ! ,	 $	A P	 ! X	+ GR)	  	% .( , !
 ) O 3C! J& %# ,!
R 3	 !	 4 "& !$ L	
  # , ! 7	*! R $(  R+&! 7$	A 3	&C!
 nJ&! PA , L  7!! R % 	 6? ((& =	A& Z!&# 4 
 & X!     K@	& L! !H 	@ W	%! 
AD .  
 7,	 ,	2  	$  "& 5!A Y& "D 	$  
 ; K#R 6!  E  C 7$! % P ! 	+ %!
 & , 	 Z!$ !  G !%6 ,$ 4$ P ! P@! & X%
  5	    ...  
k   X&+&! G!   !  2	% 	)F !   ...)(.  k    	
 ,
 # X	+   	% %& C!
 +)(.  
                                      )<<(    t0g	
)- ( t(
 N*)H (23 N* 3; 	
 6+	
 QR 1)' ( :)	HH' .  )<%(   t0g	
)- ( t(
 N*)' ( q[
 	7+	
 = 123 N*)%K ( :)	HK' .  
16















 3	@ ! 7$ Z!$ 	
  3	BD Z!$ K%  && 	 ,F!
 6 K$ VR& ( 	 K2& & !  C 7$! 3	@6 GD '!
   G F   Z!$ !  G !%6 (!A ,$ 	
) A
	
 ,    3	@ = 	 )! 7"	%:  
 " ! Z!$ ? 7Z!$ 	 )    4$ 3	@! KR &#
 #	#  )   ,	6 O 73	BD Z!$ ! 7  	
!% ")(. 
!"  +    J& 	
!%6   5&& 3	BD Z!$ 
 "	 X '	! L! 7$	 "	%!)./[/0 (   !	6 
 ,6 	-0 # -..0 	
!%6 Y	#! Z!$ 	 )   ! 7")(.  
 R % R&& &  ,	* V% 	A!  L ! 	6O !
  	    GD 3	@  , 73	BD Z!$-/e/-.<p 
 7  3    		R % J&& 6   H%
 GD 3	@ ,	  %	B  C 7	i 5
& 		@6  	
 L!
 !$ !% ! R  %& , 	   K&6 	 L  3	BD Z
 6; 	$!% !	6  " "	 ,	  	R&#).//S ( !)[/0 ( 
 ?   C I! 7Z!$ !% #	#     	
& "	
 Z!$ R  6; !		%  6! Z!$  E A ,! 7Z!$
%  	
 J !	    7! G  	
 (!A & 
  ;  KH  K ! !	  4 '&# "   K &
 	  	% $	   &+&  P  C! $	 !	 (
                                      )<$(    @ 6+@<IH/H$ . d*5
 02 HHK  %$.  )<J(    @ 6+@'</'&&'d*5





'&&<  %$ .  
17
et al.: ??? ???????  ?? ????? ?????? ?????? ??? ????? ????? ??????

















$ "( !&  5A & .  &! ,!  L
 7K ! 6; !	 	
 , &+ & R  =) !%! $&#
 '?&#! '	% @ ) ! ! 7K% J 6 '	6! '@  4$ 
 & X 4 '	$ @ !  & 	 7K& ! 7= 	%
 Y! 7K ! !& '@  I! 7'?& !q 	) ! , $&# 
 @* C !% , 	 7,
 "	%  +   !& %& % 
  K & 	 K ! 6; !	 !  3A  ,
%  &
Z!$)	(.  
  	   6! '& ! +U , ! ! R 
 & 3	BD Z!$ %! " "	 ,	  	R&#).//S ( !)./[/0 ( 
 KR! 	   3	@6 K$ &# 	! 	   !	6
 Z!$ C   C I 7Z!$ !%     GD 3	@! .
  3	BD Z!$  A , E! 7! G  	
 (!A % Z!$
   4 '&# 	
 "   K & % 	
 J   	!
 &+&  P  C! 7$	 !	 (  ;  KH K !
 	
&% &#! 	
$ "( !&  5A % 7	  	% $	  
  	@D	% $! K&  !&  4 .  I! !&#   Z!$ 
 $	 !&  	
!%6 	 O %# Z!$ %6  # 6; !	
 	
  "	%  +   .... ,
&R % ,
 $&# !6  C!
%!! %+	! !'	  ,
  ,  7#	# 5( 3	!    
 %	+&C ! ,#& ,	2! 5	+&C !	% " 7   K G !) 
                                      )<K(   6+@ @ %KI/'&& .d*5




'&&' .  
18
















 !  V&R& C Z!$ C  "! ,
&	R % $&#  L




 6! Z!$ % (&  	    ,	* =)  &
 ) P%   4 ! %!   5	  % 7%# Z!$! 3	BD
	   W	%  % =	A&C)(.  
 ! 	#  3!# GD 3	@ K 5) G #!& ,F!  !
 * !   2#  )  C 7	
  K)	#&!     
%# Z!$ 4 2 G  !&& , & 3	BD Z!$ !% '	#	# .  
 !   	
$$&! 	
&H R! 3	BD Z!$ %  '	6?! 	
 !$  R! "% K&	&   	+! #R ! YA 7K	 Z
 	> '	&! ! K E( ! $ ! $!@! 3	@6 3	BD 3	@6  
 ,!
R  K#!& GD 3	@  O 7D  $!
	!  '		 	
! "D #!& 5	&# &#    
 	6 	
 ,!#  $ 	
	! 7	
	$ % $ [!+  	
 '	!
	#D! 5 	! J!! ! 	! 	! $!)(.  < << << <
                                      )<I(    @ 6+@<%I/'&& d*5




 – h7 X '&&'1)a
 :)	
  . )<H(    @ 6+@ M/C- G
;$$/HH @ 6+@7 <$&/'&& @ 6+@ <HH/'&& e	m#7 %KI/'&& n7 . P 	
 6+	
 QR S;3 T	
 220	
 U(V
 @'$ M*@  .( . _`a
 12) bG
 p)	
 ( JI'n+ *7  .  )%&(    Chapus, Rene': droit du contenteux administratif (ouv.cit) P. 409 
19
et al.: ??? ???????  ?? ????? ?????? ?????? ??? ????? ????? ??????
















 !H F 	#  $!A $ !6! I% )  U    4&! % 7	A&!  		 !  K Z 7GD 3	@ K '? !&  + 3	@ Z!	$ %! 	
% (&  3	@ 4# 	
)! =)  !%    ,!
R #!&  +! 6	  
 "!$ 4Z!	$.  
 5	 ? 4 I% ) ,#  Z O 
 )  '		A#! !* 5  % 3	@ % JR 	 5  , Z!$	% & 3	@ Z!	$ 	! ,!
R I	 5 !  + 3	@! 	   !	6   .  Ùæù]<g×Ş¹]< <ïçÂ‚Ö^e<Ìè†ÃjÖ]< <
 !	6!  		 !  !	6 	
! 	& V% 5A&&
 	 !  ,6 	2 ,	 & !	6! (A 	)09 ( #
-./0 ,6 6; 	   !	6! )-- ( #-.<.  !	6! 
 ,6 	 )-0 ( #-..0  ) 	& 7Z!$ & 5A&& 7
+U '	 KR! '	 3	@ GR)( .  








 ;/ 0v +v- _| " ZbCY	
 bn7  	+	
 Qvr
  ZC\ N* _C0	
 . 	0 0)	
 t(
 P 98@ qm	
 .:V	
 4#5
 6"- 123 e	m#7  " 1 [	 V):	 yn7 ^@c Qx	 /0	




 e	 v( oB y*\ 8+ 7- 8( hV +C ." t(
 P n(;7- dv y)2g	
 O
 e	m#7)<& (  " x" 3:C 1- 
 [a









 N* +C: ( .






HK<  HI . 7 ( . _
; q+G7 : 2+
 *[a




HKI . ( . t/0	






( . 1@HHI  ^JI .  
20















 & $ '%! 7Z!$ !B 	R 	
H% 	
 KR %	F O" #!
 3	A&? J 5	  !	 	
!+ # ! ! K & 3	@ 4
K&	 ."  
%! 	6 I (&  + 4" Y	# ) Z!$ 
 4 J 5	  	)	@&% HA & !	 #! )! ! + # 
 K 	 	@)( .  ,	* A K&! G 4 YR !)!
 "	  3	A I)-9-T ( Z!$ H%" ,	 +U  K X+ 5 
3	@")(.  
 !	#    	+  ,& 4 Z!$ R# !&!
 I 7 !  @! !	! 7K#R% K 3	@&6 R (!A C 
  J&! &A &#C '		@ . 3	@ 3	A&C! Z!$ O , !
 J 	 J # 4%& . C Z!$ &% 	& + ,$ 
 4%! 76% 	
&3A! 	
!%6 ! 	& =)  		 	
	) 
 ! KR X V% 	! X!  V% #R&    3	@
& .  
 "	 Q% )T ( ,6 *  		 !  !	6 )0e (  #-.<<Z!$ !%6 ! :  -.  	) 	6   K K%	  ! C  ! 5 G % C!	.  0.  &   R& @  	&C 5  VB 	 K E( $ K !( 4+ J J	%&#C ! J . 
                                      )%'(    u0v $J$/I'*5
 02   dHI'  JH< .  )%<(   ( .q(V	
 }V@ :2+
 4#5
 6"- 123 Qv-  . 1@ 80	
 ;
('&&$  I<.  
21
et al.: ??? ???????  ?? ????? ?????? ?????? ??? ????? ????? ??????















 !%6 ! 	%  %& 	$ 	 	&  	 !%! )
 %& 	 Z!$;   % 	) . 7 Z!$ !% '	 #  !
  ! 5 G !%  ) % &  Z!&# G 4$! 7 !  @	 .
 (&  @6 K$!" % C! 7	
!% ! Z!$ 	   H%
 &	 '	!   G F  T ! -9. 		 !  !	6  
 ,6 )0e ( #-.<<     K  , (  	%! 7K$! 7
 C ,& ,! 7K$  6 Z!$  , 	 %  6 @ 	&#
 	&# % 	&#C  6 	&	% ! 7r% GH% % 6 K( K
!	 ,	! '	R&! '	 ")(.  
 ,	&	% 3	@? %	6! 	&+ 	
H% Z!$ (&&!7 	
&! ! 
  	
	&! !  . 4$ Z&$  4$ 	%A #! 	&+ #! 

 K&% 	 '	 	 % !	 =( H& ! Kf P  %# L# 6 K* 
 4 3	A&C 4$ 5&& 6 	$ R+ 	 "& 	%&$C K $ (	& !
3	@B%! =  3	@ .  
 )! 7,	& %	6 Z!$! 	)  " ! ( !% K  
 Z!$ %& C E . K 4$ *  !	 X ) ! " C
 $ $ !%! # "$ Y+ 3	@	% J	% Z!$ #&)( . !
 ( !% @ C K#R J . 	
  J @ 3	BD Z!$ 	
 !%)9p( '	 '	$ K% , ! KB%& !   a	&  '	! )( .




 N*.  )%J(    ( G
; ?[gY	
 N* +C . _`a




 (* P  . P ;Ob:*   4
;+	
7 xV	 \k* HH% .  
22















 K&	  J   %% %& Z!$   J 	& !!
 K$  + J	% 3	$C ?&+	% &+ )! 7Z!$  , +!
 J	% 3	$C	% .  
 	 ! ! 	 K 5)! ) (& 4 	A&!  	
 7	@ %	! Z!$	 3AD! 	? C  	)F! Z!$ %
 @! Z!$! 7! +! Z!$! . Z!$ 4 Z!$ ,
&	#& L!
 Z!$!  Z!$!  + Z!$! 7 Z!$! &
$! 7&+	 Z!$! ! Z!)	( .  
 	#&   	
! 
% '?+& L	) O G!	$   R+ 	 7	
 " 4$ 5&& 	 !) =$ 6!& G ,#&  C 7	
% (& j	&
 3	@ % (& 	#	    + 3	@!  .  
  êÞ^{nÖ]<g×Ş¹]< < ^–ÏÖ]ê’~%Ö]<ð^–ÏÖ]æ<éÃÖ]<ð< <
 	%! Z!$	% & '	 	+ '		&) GD 3	@! KR ! ,





 	A&!  		 . ,2& & X!  6 4 = L m!
  ,	 @	& 3A @	& ,2& & L&% !6 	  GD 3	@
 G	 3	@ ,	 . K 	R;  	)A 6 	?  L	) O L ,F!
                                      )%K(   G
; ?[gY	
 N* +C :( ._
; q+G7 : *[a
 U(V*)p)	
 G
 ( %J .       ( .









(  K<.   pv (G7 +@ 7- (G7 +#kC Qv ( z@ 6[l
 oB 98




7 (+R .23 #* 7- . .20	
 s#* \ P 0 y@+




 *- . +bC ( G
; ?[gY	





 6"- . ?
7 ;
('&&<  %$ .  
23
et al.: ??? ???????  ?? ????? ?????? ?????? ??? ????? ????? ??????
















 A C! GD 3	@' 'C!& !  ! ! 	 K 	R;  
	@!  3	@ c?  	
! 	A&!  		 + 3 .  
 $  R&	%! ,>& 6  		 ! ! 	 K  P 
 	
A ,	 E	%&C %A! 3AD! 	@ X	 &+C! ,2& 	2
 #	% !	&! 7	
&	6 3A! 	
!%6 !! Z!$ 2! 	@
	
)! Z!	$ 	 	#&:   
k & Z!	$!  Z!	$ .  
k &+ Z!	$!  + Z!	$!  Z!	$ . 
k 	 Z!	$! ! Z!	$. 
k "(	 Z!	$!  Z!	$ . 
 	#& =) 5#! Z!	$ =)  '	  C C K ,#&  &
 3	@ Z!	$ 4 GD 3	@ 4& % 7 + 3	@ Z!	$!  
 ,#& H%  		 ! ! 	 K  K% !+H ,#&
 	
!@  	
O 7&+!  + Z!	$! $ Z!	$ 4 Z!	$
 3	@  	




	 ) 7 		 ! ! 	 !	6 K   Z!	$
 '	$ '	 	
$!@! ! & Z!	$ . !	 K  J	# ) !
 5A!%  3 4$  X+ "	% # KH%  J X	+
 !  J '	  '	 !  	 !)! 7!	 ,	 E	R&C! J	R&C
) J '	%& ! 7	&#C! !)
(.  
                                      )%I(   G
; :( .




(  '.  
24















 J! 7 + J 	 4 
& & 
  + Z!	$ 	
 5	 7!   + % 	 !	6 % $ "	%$  +
 &  !  % ,!  ! '	$ '	  H%   	)	@&% 
 $ $)(.  
 L& 4&! ! Z!	$ L& $ &+& 	
O (A Z!	$	% 
 ! $	&AC 	
%	% 3!# GD 3	@!  3	@  !
 	
&		F ! 	
& J% ! 	
A	&% . "(A! 	
&	R&  P@! L m!
 	
H% "  	 %	 %	 ,
& 4$ %! 6!  &A ,#	% 3	@ 4
 A 5	&	%")( 	
H%  R 	
&	R& !  " !  KA! 5
 ,	
&C	% X&+ 	)(	
A #!%– 	 %	 – ,
& =	A& @	 4 
 K&%6	  #  ! 	 Z 6D A 5	&	%")(.  
 3	@ ,	 & & Z!	$! ,#&  	?&+C =) 	% %! 
  Z+ '	$! L	) O 7(A 3	@ ,	 & & L&! G	
 GD 3	@ ,	 & Z!	$ . !	  & 	# A 6!
 GD 3	@! GD$  $ I	% J& 4 Z!	$  Z+ E!
 	
#6! R&+ %  ,	  &#C GD 3	@ ,	 & &
4 @	 # 5#:   
  
                                                                                                          ( .t/0	




 ( K$ .       ( . @	




p)	(  %$ .  )%H(   ( .q(V	
 }V@ : 2+
 4#5
 6"- Qv- )p)	
 G







HI$ %' .         ( . ;:	





 6"- . b

 4#5
 6"- 120	  . Ob:	 b80	
 ;
( CXY	









(HI  J<.  
25
et al.: ??? ???????  ?? ????? ?????? ?????? ??? ????? ????? ??????















   	
 Le Contentieux de l'annulation: 
 GD  $! X @	 	
 4!& & Z!	$ )! H% %& 	  K&$!  K %&  K	BO% , ! 7E!! P  KK% =F %&# ! K&  K ! 7K&$! ,$ .  
   	 Le Contentiex de Pleine Juridiction:  
 E( ,# 	# 	% !+ sV	6 ,	 & & Z!	$ )! .  $! & $ & C 	) @	 # K&$! ,$ !   & 	
! %#	 	) & j	& A K  5&  K 	! 7K	B!  L& K&%& 	$ V!&	% ,! 	
% 	)F %&#! 	% @ )(.  
k   Le Contentieux de l'interpretation    
 Appreciation de la legalite': 
  ,# 	D &  & Z!	$  E!* =)! Z&  ! 7!	 K&%	 Z 	%! K&$! & 5!V!& ! 3	BD	% , 4 	
 @	 $ . 
   Le Contentieux de la Repression: 
! 6!& GD 3	@   
A ,	 & & Z!	$ )
! * 5# 	
 	 2! 4$ %H& 	%!$ .  
                                      )$'(    CbY	










 p`* 7-  )2 ¢- 4
 l
 smn 2# 
 y/0
 *r










(~ .HIJ  <J.  ( .qC	
 +,- : 	D
 /3)p)	
 G
 ( I$ .  
26















 KR %	B%  	 	&C   @& 	#& =)  C
  3	@ 	) 	) $! 4 		@! Z!	$ ,#& 4 ILe 
Contentienx Objectif  + 3	@! Le Contentieux Subjectif)(.  
 R	+ ! 6+ 6 "D  	% 4 4#& & Z!	$! 	$(		
 !	Violation d'un droit =F  $ K% && '		$ '	!	6 '( # ! 
Une Situation ge'ne'rale	@ J	  [&  3 . ! 	% 	  	
 	
$ G&$t  + J!% L#& X	+ 	
 & Z!	$ ! !
  + 3	@ J	  [& 	
O 7	
 X& $ 	
# !Subjectif)( .  
	& j	& ,#& ) 4$ KR 5&!:   
-.  3	@ Z!	$  3A 
#& 5A ! VR+&! 
 !	 "	#! $! % '#! '	$ 	
!%6 . Z!	$  3A 	
Z!	$  E! ) &! 	
&A '		@ 	
 &  YH% ?  + .  
0.  3	BD	%  3	@ Z!	$  "	  ,	M  A
 '		A#! '	& L!  "	  ,	* A 	 7	
)! 	
&% 
%# 4%&  + Z!	$)(. 
 3̂	%! KR %	F  Z 	O K$ 3	B Z!	$   3	@ 
 !! 5H& 3	@6! 7$! &! X Z!	$! D 





 N*:#7- 1	7 d	87 G7 C;n7 yG7( . ?[gY	
 N* +Cw2
 bY#+	







 . 1@HH$  <'<n+ *7  .  +CX - +l







( .  tn0	
<H .  )$%(   ( G
; ?[gY	






 ( <'In+ *7  .  )$$(    ( G
; ?[gY	
 N* +C . ©@r




 	B Qv . s
;Y#( 	; . 	
 4
;+	
 # . 	
 4
;+	 	
 1@ *G . P O32''/&/'&&$  % .  
27
et al.: ??? ???????  ?? ????? ?????? ?????? ??? ????? ????? ??????















%	+&C .   + 3	@ 	 ! =	%! !	% & 	$(	 
"	@ "D 	$ $ V!& 3	@6! .  
 & E!* A  C GD 3	@ O *  	 %#	% 	
 '	%	# 	)	f '	! 	
@%  2	% 	   X	 &+ , L! 
    !	6 ,	* ,6 	)-0 ( #-..0 . 	 G O L!
 !	6 	
 	
 & ! V%! %	+&C !! 3	BD Z!	$ ) 	)
 	 	   . 7Z!	$ =) V% % +& V% 4 	@
 3	BD	% 	% V!& 5 &6 	   	+f ! V!& 3	@6 *  '	
  !	) 	  ( K ! E! F  3	B % &H
'@ 5%# G!)(.  
 ! "(& 	 !%& 	   	 	 &+ ,) O L!
 &6; !	%  6!% J&& Z!	$  	
% %& 	! 3	BD Z!	$
 *! !&# R	+ 	
&?  L! 7!&#! ! R	+ 2
 V!& 	%  % L! 7!&# 	+ !	 J%& $ E	&C	%
   R % 	
  3!# 	
&$! ,$  & &  $
%& !)	(.  




 +	 e	7 ^:@ CY	
 C0\ ;
3 q- 	B z@ YxYC  2- oB :n t;D
 _ªCY	





 N@ _\\ * 
B  Q¨  . bQ¨7 ?b  	7k)* Cw: M@ M* M
;
3 «:n NQC ¬ 	7 ­v M2v- CY	 }- z@ t;
(D
|
 .  )$K(    t0g	
 ®:\)h ( t(
 N*)H ( 3; 	
 ?	
 QR 123 N*)' ()	 :HH' " ... P bQ5
 ®Yb¯  t0g	








 4V|)- ( b9	B 8; 
 t(
 smn N* 0)	
 V\ 7- "- g[(.  
28















	% V!& Z!$! 5 V&R &6C  ,F	%! ) GD 
 7V!&	% 	
&?  #	 	D 	   ,	 =;	B 5!
"$ j	&! 	@! C	A  Z+* $ &+& !$  '?  C.  
  I J 4$ "D 3&$ $ H V!& Z!$  E( 
 E( 	 7"D !) , + O 7X	+ 3	BD Z!$   ,$ 5%#% H
 7GD  4 
A! !& Z!$ O 7=;	B 5!  $!
 , &+!)  + Z!$  	
% C 4& , + #&  C( !) 
 "D Y! GD  . # 3	BD Z!$ H% KR K$ % 	 )!
 + % Z!$6 @ Z!$ 	
! 7,! .  
Le recours pour exee's de pouvoir ne'st pas un process  entre parties mais 
un proce's fait a' un act.(58). 
 	
!% 	   K$ %$ 	 !)! " 4$ ,! 3	BD 3	@6 
  % ! !! !	 	+ GD   	+ C! 7$!
 	
$ Z& R (! J! 	 4 G	 3	@	 
)( .
 	
!%   	 D  L $ %$ 	 "  ! +
 K&  GD  ,	 &+ 	
	 $ ! + ) 3	BD Z!$
3	BD Z!$ $! %6q 	
&#" )(.  



















HJJ  %K&.  )$H(    @ 6+@<H/$J Mb*@ NCOb@7 )b> P 	
 6+	
 R S;3 T	
 220	
 U(V
 @ ^ HK'WHHK) _`a
 @ ( <K%.  )J&(    	
 C;
(D







 @  M*@ O@HJ$WHI& . 	7+	
 = .	
 
HI<  IJ .  
29
et al.: ??? ???????  ?? ????? ?????? ?????? ??? ????? ????? ??????















 7K&$! , K	B 4  !& !)   	+  
 *!
 %& & 6? $ 2  %  3	@ 4 && Z!$ =) !
  !& 3	BD Z!$  , A !   % $	 . ) !
 	BD Z!$  	 D  !& 3 " !) G Z!$ E!@!
 K%	   4B 7!	 (% K(!! K&  GD  ,	 &+
 ,  3	BD  '	  !! 7!	  	
$ X!  5!  5$
 4% 7 %#	% $ ! +! 75! L&   ! 5$ 4$ !
  ,  	 4$ A ! 3	BD	% 	" 4 YR $ %$ 	 7
 	6  I ,  =	A&C YR% 	#! " 	
H% 3	BD Z!$ (& !
 K	BO% 	
 	  , ! 7GD  ,	 &+ 4$ ,!& $ ! +
	 4$ A %& %	 =
%! 7K)( .  
 $ 	 3	BD	% 	  , A  	
 $ 	   %
 	
!%" A 	
 !& 3	BD	% 	   $ "	  ,	* 
 D 	#! ,	 A %#	%! 	 4$  . 	
$ 5&&!
 D ,(&&! 7=!  ,!  GD  ,$ 	 	 4 	 "	$O% "
 j	& 	 	
 '	6?  )   , ! 	 K$ .  "u Y!
 	 	%!  !A! A% 3	BD , R& $ &&)(  
  
  












 ( '<J .  )J'(    @ 6+@''/KK . Mb*@ NCO@7 )> P 	
 6+	
 QR S;3 T	
 220	
 U(V
 @) . b@ _`a
 ( <$I . v C,7 @O	
 -+V* N@ 8+	
 P y)2g	
 	7+	
 = ;7( 6v ?[gY	
 N* +C7 u0 G
; 1)2D
 :  
Le Conseil d' Etat son histoire a'travers Les documents d' époque 1799-1974. Paris 1974 P. 613 
30















<oÖ^{nÖ]<g{×Ş¹]< <<^é×ÃÖ]<Ù‚ÃÖ]<íÛÓ¦<áçÞ^Î<»<éÃÖ]<ð^–ÏÖ]<ïæ^Â < <
< <
   	 	 &+ & 6; !		% 	
	  	 S- 
 #-./- i 4& 	
&2! 	
&H & 	& ?&+! &% R&+!  .
 ,	$ R-./- 	& @! "!@  '	&! * E % 
 @! & !  	! &R@ % !&# "! ,2& (?
 	6 LU ,6 6; 	2 ,	 & !)S- ( #-./- K % G 
  R! 	
	 @	& 3A! 	
&	 	 &+! 	
&	A! ,	 E!
	
	H% ... "	  	 "R  ! 	 K	 ,)  	!)-- ( 
	
 3	A G !	 ):(&  2& 	   	
&R % :   
 .  % 7		 ! 		@6 # ) & 	#  ! E	# 	? 
 $&#& Z+  G ?  $ A	+ 3	$&#! V$ A
 !   4$ G!& & 	%	 7 Y	#6 	6D K  "!@
  F KA!% !6! X	+* $ [D $  & & !*! E!
 	$H% ,
R&! ! ,
&	%A!% ,	 H% ! R2!! 	 	

	
% ,	 $ E	&C ! )(.  
5 .  !&# 	+ ,	2 5A!% 	  G ! 3A G 	% ? 
@& Z! 4$ 3̂	% !	 ! . 
  
                                      )J<(    98
+n-7 9*w27 4v[	
 smn .* 6v ?[gY	
 N* +Cw2
:  
Jennings, SirIvor: The law and the constitution. ELBS 1969 P 219-249.  
31
et al.: ??? ???????  ?? ????? ?????? ?????? ??? ????? ????? ??????















 E H& 6! ) 	  	 	 &+	% & )  *
 #  .  4$ 	 &  L&7  	
&R % & &! 
 # #R ,	 !	6 4@&% 	$ $-.0e)(.  
 	2 ,	 & !	6 V$ ,& !&# ,	H% '?$! K C
 6;)S- ( #-./- ?& V% 3A  	)6H * YA 4$ 
 'H& E 	! 	   	 	 &+	% J& 	  	+ K$
 ,6 G  ! YA !	% LU)--0 ( #-.e9 ! ). ( #
-.e. . ,6 	2 ,	 & !	6   L E 6O%!)09 (
 #-./0 	 	 &+ K "	 "	  	 "R   G! 
 	% 2 	$ $  	
&R % (& :   
 .  D! ! % Y	A 5	+&	%  	+ !.  
5 .   ! R2! &# $	& 	%&%  	+ 	$(	
,
&!! .  
[ .   	
 D 	% 	% H !! 	
 & 	% 
!# 	( P% ! 	 	2!	% &	% "	  .  
 .   	
  3	BO% !! !R2! 	
 & 	%
%H& 	#.  
) .  % !! !R2! 	
 & 	% "	   3	BO
%H& J F  ,
 R% .  





























! .  D  3	BO% 	 	
! * 	
 & 	% .  
( .   3̂	% !	 ! !&# 	+ ,	2 5A!% 	  3A G 	%
@& Z! 4$ .  
c .   D !   4$ G!& & 	% X	+* $ c
E! F KA!% !6! .  
  	+ 	& 5A!% Z+ 	?     6! )
 ,	 E&+C "3% !	-./T !	6! 5! YA 5	+&C !	6! 
 ,	 	A& 	?-./0	)F! 	 !	6!  .  
  4  & 	?  A ! 5A!% 	  
 ) # 	   ?  H% 	 %&  R	# 	&
 %  "! 	
&	?  3	&#	%  %  D  3	B)5 (
 %!)[ .(  
 %	)5 ( 	 3	@ ?  	   ) 3	BD
!&!V ( 	   !& ) ! "  	   3	@6 
 
! 73	B 3	@6 A C 	 3	@6 !) $	& 	%&%  	+ 	$(	
  % 7!	 	+  3	B 4$  & C 	   J O
 A !	 F @! 4$ 5&&  	
 L  	% 7!	 KA	&
 & 	 	% ,! 	)B% 	
%&#! %  & A 4$ 5A!
 K% ,&  $	&")( . % 	)[ ( ?  	   P !

                                      )J$(    @ 6+@H</J< . : d*5
 02 < (+@   KJ .  
33
et al.: ??? ???????  ?? ????? ?????? ?????? ??? ????? ????? ??????















 [D !   	%% X	+ !)!  R% "D 4 !* KA!&
 X	+* $E! F KA!% !6! .  
 	   3	 4$ '		$ ?! #+   !%! K!
 "&R 3	 
2 & B V% # +&  E 4$ '	( 	
 ,6 6; 	   !	6  E KA	$ 	 ! 	!)-- (
 #-.<. =) P !)    $ ?&#C  V% 3A! 7(& 
 	
&	 	 &+ 4$ ?& . 5A!% 	   	 	 &+ % H
 ,6 6; 	   !	6  #	& "	  4!* "R)-- (
 #-.<.  	 4$ X& : "  "R ,	 "	$ )5 (  =)  "	
 "	 ,	!)-p (!)-- ( ! 	   X&+& 7!	 ) 
	& !*	% & Z!	$  3	@! 2	% 	)F:   
-.  $	  F! D! % Y	A 5	+&	%  	+ !
	A! "	A&!)(.  
0.    H !! 	
 & ! & 	
 D 
 R2! !# 	( P% ! 	 	2!  &	%
	 . 
T.  "	  	
 D  3	BO% 	 R2! 	%
%H& J B% ,
R	2!  ,
 R% . 




 QR v" 1 :n s:2 1- _ª 3; 4C+V	
 123 ;7)'H ( :)	H$$  C
+V	
 QR oB v[	
 smn !:* qm	
7 . 6bl
 e	m#7 ^M/C- 4C+V	
 120 	- +08 5
 =	²
 *- 120 	- v C;
(D
 =	²
 oB V):	'I :)	 HJ' . b 	
 6+	
 QR 1³8 C70	
 =	²







;O:*HIK   H . bw2
 bQR  	
 6+	
H/JJ : % (+@ H  H<$ .  
34















e.   D  3	BO% 	 R2! 	% "	  	

%H& Y	A %6  ,
% . 
/.  R2!! $	& &# $	& 5&!% & 	$(	
,
&! ! 	 . 
9. 	
 D  3	BO% 	
! * 	
 & Z!	$. 
S.  !&# 	+ ,	2 5A!% 	  6 G 	%O% Z!	$ ! 
@& 5 4$ 3̂	% !	 . 
<.  	   X	 &+  %&& & 	#! 	$(	
+U !	6 G 5A!% . 
 ,6 6;  !	6 !  4$ V ,!-- # -.<. I? 
 ,6 , 	   !	6   4& !#)-0 ( #-..0 
  KA! (!	A& @! 6; !		% $ & & 5!! X
	   4 ,	*! 	 	 &+C  $!A)	(.  
  	
 	
     	
 	
  
) (  
!!   
 "R X&) ( "	 ). ( 	 4$ !	 ) :   
 .   X&+& G!   !  2	% 	)F ! 
 	% &!  :   
                                      )JK(    b3; b3k
 b	
 6+	




 N* +C :)b	 HIH  
 oB *+0
 4"Y	
7 P : G










 . (+@' :)	 HH .  
35
et al.: ??? ???????  ?? ????? ?????? ?????? ??? ????? ????? ??????
















 Y	A 	%	+& j	&% !:   
k G!! 	A! 	%	! "	A&! $	  F! 	% 
 J! GA& & %	+&C ! 	# ! 7  A#
*! !!R "	 2 .  
0k "	  	
 D   H !! 	
 & ! 
 ! &	% 	 !# "	(	% & ! 	 	2!  &	%
"	$D ! 5&C ! 	%.  
Tk 	






 R% ! E&#C ! $	& 4
!	 J B%  $ ,
	 ! .  
ek  ,
% "	  	
  3	BO% ! R2! 	% 
%H& 	# %6 .  
/k !?! 5&!	%  	+ 	$(	  &# $	& J!!
,
&! ! ,
 $	& ! ! R2! .  
9k 5A!% 3A ! 6 G 3	B 5% @& G 	
 & ! 
!	 ! !&# 	+ ,	2 G ! !&# 	+ !	6 G .  
Sk ,	H%  6! 5% @& G 	
 & !  !	6 G
!&# ! !	 	+ ,	2 ! !&# 	+ 6; .  
<k  X	 &+  %&& & 	#! 	$(	! ! 
+U !	6 G 5A!%.  
36



















 .  
-pk  4& 	
 G 6 G   !		% '	  	 !! 
=	@&% 	  .  
--k   	
A $ "	  	
 6 G   
 J!& 	) $ "	   $ 	 	@6 X	 &+
 	$(	  ,&! .  
5k   3AD!  $ V!& 	%   X&+&
   	
$ X!  "R) (  3!# "	 =)  %	#
%& !   R % 	
 .  
[k - . ! ! 	%  2	% 	   X&+& C
"	# 	$H% & .  
0 . +   ,
 # X	+   Z!$ %& C .  
 	 	 &+C V% 3	&#	%! K 2? !   	 'A "
 "R) ( "	 ). ( 	   3	@6  A 	O 7!	 ) 
 G 6 $! &! X  	
&?  ! ! 3	B 3	@6 !)
   ) & 	 	 &+C  $!A 	%! & 4 A	 ! 	

 +    # "	    E !  	). (  
   G!   !  2	% 	)F ! X&+&  . ,
   ,
 # X	+  %& C Z!$  "	 =) 	
  
 + . 2R% & 	 	 &+C V%  4 $ 	!) @& ( !
37
et al.: ??? ???????  ?? ????? ?????? ?????? ??? ????? ????? ??????















) H !! (	 G!  ,  !  & K#R E  	
  +   ,
 # X	+  %& C Z!$ ! 7  . , !
   5	 ! @& 	?  	&#!    =& O
 Z!	$ ,) 	)	%&$	% 3	BD Z!$ %  ,A# F 3	A H G!!
  3	@ '?	% 	  K	B 
% GD  ,	 &+ 	
&#!  . !
  % H& , $ 2 VB% !	 "	#! $! 	 j	& 
 '	% '	 + 	 3!# $	 	
 & !! ,'		%&$ '	 + .  
 H&  7%	+&C !	% 2  	
&	 	 &+ 	 ! % A
  =) 2 & ? . ,6 	2 ,	 & !	6 
)09 (
 #-./0  2	% 	
&	 	 &+ 4  ) 5	+&	%  	+ !
 D!  % Y	A( X	 &+C ) 	
 5# G 6!  
 '	%	# 	R# 	 		% .)! ,6 6; 	
!	6 )-- ( #-.<. G 
 "	 5A!% X	 &+C ) 	
)-p ( X&+&   4$ X& &
 % & G!	$! ! ) F! D! % Y	A 5	+&
 	A! "	A&! $	 ( . ,6 	   !	6 	)-0 ( #
-..0   %	+&C !   =) X	 &+  #!  . B % 3	A!
 "R  X 	$ 	%	+&C =) !  V% =& ,F ) ( 
 "	). (	& 	?   	)F ! 	





& ' (#' 	)
:   
 $	  F! 7	% A# G!! 	A! 	%	! 7"	A&!
 2*! ! J! GA& & %	+&C ! 	# !  
!R "	 .  
38















 '	  E # 6!"	$O% % 	   4 	$(	 =) 
 	@6 	
A 4 ! '	%	# 	
@% %# Z+ .%  J 6 E 
 2*! ! J! GA& & %	+&C ! 	#  	
 	 &+ 	
!R "	 .  
'+ 	)
 	'):   
 C ! &+& 3	BD Z!	$ $ %	+& .  I 4 KA&& "+* 
 ! O 7"R 	
&O% "D K$ %$ 	 3	B 4 KA&& %	+&C 
 K$ %$ 	 3	B) I  V&R 	 ! ( 	 
) 5# !%+	
 +!& 
% L! 75	+&C $ J 6 ?% L! 75	+&  %
 L 4$ 5&&& & j	& . 6   V% K 5) 	  JR& C 	!
 	+&C A& !@ 	# J% 	 K$ J%! G 6 !) 	% 	%
 D  4$ . G  3	@ K 5) 	 KR V%  6! )
 '		%& 	
% %&! 	
$ !& 5	+&C $  E! !) 3AD )  
  * %& ER! 7K&?  ! !@ )H% '	 	+ =	%&$	% '	% 7'	
 "R YR% '?$ 	)! GD 3	@  X	 &+ K , !
 %	+&C !	% &)
(  	   K %) 	 Y% )! 
 ,6 @9p/// K%	+& % !@  R% @	   %&$ I 
'	 '6 )(.  
   C!! 	 3	@ C! ) %	+&C ! 4$ 	 
 ?$ ! 	%	+&C "	$O% *! 7A& ?% ?$ 4 	
); G












p) ( J& .( .qC	








 . \k*HHK  H< .  
39
et al.: ??? ???????  ?? ????? ?????? ?????? ??? ????? ????? ??????















 '	 L 	 4& 7A&)	(  [!! ,$!  ?% A& & ! 7
C "	$O%  &+ 	
A 	
&! %	+&C   	R&5	+&)	(.  
 X ! ,F! 	   	 	 &+  =!  5A! )
 ! 5# GA& & 	 %	+&C !  2 ?  	
%
  %	+&C !  	
 	 &+  C 7  "	 ( 	 %	
 "	 X% '	%!#)S0( G !&#   5! YA 4 ?  =) P 
)	(  	
A! E 	$  % 	%	+&C j	&% ! 	 7
 ,6 	% !	6 5A!% %  X	 &+)-T ( #-..e  
 ,6 	% !	%)0. ( #-../ .  
 ! ?+  ! !&# 4$ %	6 	 @& G 	
 & 
 5A!% ! !&# 	+ !	6 5A!% 	  3A ! 6 G 3	B 5%
 % X% '?$ !&# ! !	 	+ ,	2)9 ( "R ) ( "	 
). ( !	6 ! % '	& 	
 & X	 &+ !
 	   !	6 
 	2 ,	 & ,6 )09 ( #-./0  6   3̂	@6! 7
 &# #!  ! !&# 4$ %	6 J% 	
#R 	   	
@	  .  
                                      )K&(    4bY2




  ®x8 z@ y)2g	
 /0	
 ©;( +37 
mn 1# 
B Y:	
 6+C 7- 9Y2 yC7 4
"r
 +@ P ` ?[v 	 # ^M:Qµ e	  .w2
 (  . qCb	
 +,- )p)	
 G
 ( 'K&.  )K(    	
 6+	
 QR 60\ 
mn P7 " ); hY2 C[Y	
 @ P 40Y)
 4
/	
 #;O* z@ _\YC7 




 /@-7 ?| 98 ?| z@ f * 1r ^
Y3 " @ 6+@ 'J$/J' 	
 6+	
 QR S;3 T	
 U(V
 @ ) p)	
 G
 ( %' w2





.  1@HHH  &K . )K'(    t(
 ®:\)K ( .(;r
 ;Y+	
 N* " P ?[g	
 pv h
:	
 =² oB 0C 1- _2 ?Q	7 ^/@- 2 x"  6 =²
 C\Q)$ (M*C ...=²
 /@- y¢ C# ;+[C ;
0 B | :	
 ·Y\ 7 .  
40
















!	6 5A!% 	   P G A X	 &+C
 ,	-..0 ; !	6 G ,	H%  6!% 	
&?  !)  !&# 	+ 6
 !&# ! !	 	+ ,	2 ! . J%&  @& 5 4$ 3̂	% L!
 ,	* =) .  +   !& & 	 ! E  A 	)!
 !&# 	+ 6; !		%  6! !) 	
 
  C $	
  ! !	 	+ ,	2 ! A ) 5&&& & A	 Q, ! 7!&#
 	 4$ f !) 	 %    '  , ,	 &+C * 
K#R 6; !	 ,	 &+)	(.  
 	
A & !! Z!	$ %	F  Z O ,& 	 A 
 ,6 	   !	6  * E)-0 ( #-..0 ) 
 !	 ! 	
 GD   ,	 &+ 4$ ,!& $ !! Z!	$
 ! D   	 !) 	 K	B! '		
 K?% & 
% 6;
 	 * YA  =  &  4 K%  6!! '	&6; K?% &
!  	 !)&6; )	(.  < << << << <







 ( %$n+ *7  .        ( .©@r






 ( '%J .         G
; ?[gY	
 N* +C7Chapus Rene: droit de Cont. adm (ouv.cit) P 412  )K%(    t(
 ®:\)H% ( 2- z@ .(;r
 ;Y+	
 N* " 
;Xb	
 =² p¨ Mx:* 7- +0:*  *r
 = 1QC *+:@  d2
3 /C 1- e
 08
c {" y@+Y)\ 7- Y	




 P Y3k* 1- z@ ^120	
 t3 ;Y+	
 




 smj 1QC7 ?GY	
 ?Y¶  40g2 7- d2
0	
 smn 0C 1- =	7 ^s+0C YG
 67- P =²
 z@ \ zb@ _b8 9/8; 
B *- ^j+C  P eb	 ¢kC  1- z@ ^jg* 67C 1@D
 e	 C;\ N*7 M







 ."  
41
et al.: ??? ???????  ?? ????? ?????? ?????? ??? ????? ????? ??????

















 ,6 	   !	6  * E >)-0 ( #-..0 
 "R   	$ 	
  !! Z!	$ !%    4$
) ( "	 ). (4$ K:   
 .... F !  X&+& G!   !  2	% 	)
 	% &!  :.....  
   ! !&  & 	$ 4 YR E )  	
 @& ! H G! ..... Z!	$ % $	% * E   )!
%# Z!	$ %! 	
	 & & !! .  
   	   3	@6! ,	$ % GD 3	@ ,	* %&&
 4  #!&  "!!  	)	A& L	)  Y X	+ %
 6+ 6 "D  	% 4 4#& & 	$(	 V%   	+  
  !	 R	+ !violation d'un droit$ '	!	6 '( # !  K% && '		
 $Un Situation ge'ne'ral 3	@ J	  	
A 4$ KR JR& &! 
 Contentieux objectif. )   %& 3Au K '?
#& L! 
 	 	




&R	+ ,$ 	@! "D $ 5! &  %	A
	
&	# 	&#  	
 .  
 "	   	 	   	 	 &+ )  '		A#!
). ( '	%	# 	 	 I? 	  	
R & 	! 	 	
!	6  . '	#!
 & ! Z 	% 	> 	O 7	 	 &+C =)      	
42















     !* 5  % 75	 ? 4 I% ) ,#
 !	%  6!     	 5  , 73	BD Z!$
%	+&C !     I	 5  , 7&6; .  ù]<g×Ş¹]Ùæ< <ð^ÇÖý]<ïçÂ<»<ív×’¹]<½†< <
  '(	% '! 	    "D 	$ 4$ 	@ %	6
 6!! 	)	A& 	
 	! 7'	%& 6   4$ ( " * 
 !%6 !% & L&  	+ 7%	6 =)  	$    @!
 	
! 3	BD Z!$   .  
 	)	A&! W	%! 6!  K 	%    $ I O L!
 ? ?+  C P@&  7 
 "& 5!A   =

  	
#	& & %	6 5	# ,)! 	   4$ # !!
 3	BD Z!$%f   $ I *  	   3	@6   
 V%  V!F ! Y% 4 G; 6  =) $ L% ,& !
 # =) 3!    $ 	% 	 5!A . $ I O L!

 J C 6 3	BD Z!$ (A! V&# ?%    .  
!$ 	@ %	6 #A&& ,  C P@&& ,! *  "D 	$ 4
 ,6 	2 ,	 & !	6 4@&% 	   3	09 # 
-./0 4$ # ! #	#! !&# I  	
% 	 	 ,F 7
 '( '		@6 '	 P%  G ,2 (	
A ) 4$ 	
&	 % &! 	
$
 ,6 6; 	   !	% '!! ! 3	@ ,	2 2  4&
43
et al.: ??? ???????  ?? ????? ?????? ?????? ??? ????? ????? ??????















-- # -.<. ,6 	 	   !	% '&#! -0 # 
-..0 .  
 )! 	)	+  & ! 	)#  H% 6 	   !& 6
 *   4%&# 	
 7,	* 4 ,&& 7"u J	  P 	! R Z!6
 	   !& ) ! " !	 		$  ) 3	BD Z!$ 
 *! R2! 	 	Q 	@! GD % "D (!	A&  
$")	(.  
 & !	6 4@&% !* 	   ,2&! $! 3	  ,
 ,6 	2 ,	09 # -./0 "3	R! !  	$ A 4$ 
	
 !H! % ! 3! ,	6 + 	
%A!% ,	  =
 P&& & .
 G	 3	@ $ 	
&?&# ,$! (& % '	) %& 	);	%
# 5%#% "D 4$ 	
&%	6 	#!  ,	* ?$! E	 !	6 	
 ! &  =) 	 	 &+ 4 	@D	% 7	
$ 3	 "  
 75 ! "! A 4$ GD @	& 3	%    %# 4$
 	
	! 	
&6    K&% 	 "	# 	$ ,!
R E	#& $ L)	
# &!  %&# 	 D    	
&%	6  %&
L 	
&%	6    .  
 ,6 6; 	
!	6 2  'C	 # 	   & ,!-- 
 #-.<. (&  $ ?&#  !	 L 	
 =! 	 ,F  .
 4$ "! 	
&	 	 &+ 3	%O   	 &!   %#)9p (
                                      )K$(    @ 6+@&I/KH Ob@7 )b> P 	
 6+	
 QR S;3 T	
 220	
 U(V
 @  Mb*@ NCHK'W HHK( Z:[\7 (
+@B ^ ._`a




;O:*'&&  <II.  
44















 4 '	!)Tp ( ,!
R% ,#&! "	# 	$ 	  #!& &#! 7'	!
 *!  =)  !H ,&	% 	 ,    j	&!
	
$ ! .  
 ,6 	 	
!	6 2  	   	-0 #  -..0 	 
 ,	&C '		 	
 J! C & #	# !B@ V%% 	)H& C! 'C	 #
!	 "	#! $ % 4.  
 !2  	 	
!	6 2  	   $! ,2& 3	A 
 ! '	 	 '	
A!! 	! J! '		 '	  !&  4$ 	
&$	# '	6	 
 3	B  !	 ) !   (& & !2 L&  	+ 7"u
 * 7%	 "	 A v!(%!  ,	* 3	B , E	 !	% 
 ! ,!
R! !	 "	# % a#& $	R  ( ! 	)% + G
 ?  L 4 @ 7!	 !* !	 ) 	)	 	
 & "A 	
 6!% 	
&? ! 72*! ! !&# 4$ %	6  	
  "
 !	 R	+ 2* L! 7!&# R	+ &6; !	% 
 !	 $ 	A  "(	% "A 	@D L! 7!&#! &!
 ,6 	 	   !	6 &%-0 # -..0  ,!
R 
* !	 ,	2  	
	B!   .  
 	
:  
 X	+ % *! ,	$ % 	#  GD 3	@ "H %&& 
  ! YA j
 A
 & 2* 	% '! 	!#!   #R
 3	@ 	 	 &+C #!&  2* =) K %) 	 ,F! K A 7	%!
45
et al.: ??? ???????  ?? ????? ?????? ?????? ??? ????? ????? ??????
















 ,)* X	 &+C! (	% 	 ) 3	BD Z!$ O GD
!& ! K	! K&	A & 3!# .  
  & 	   	?   '	#!& L	)  P  	
 
  	+! 	 	
 Y	A 	%	+& j	&% & ! 	  2	%
 	 J!	% & L&! 	 	2!  &	% & 	$(	!
 7&6; !! ! !&# 4$ %	6! ! R2! D!
 2  	
&	? ! ?   C 7	* V%  V!& 	%% 
 3	BD Z!$  2) D  3	B( =)  "(	%! 
 ) 
	? :  
-  "	  	
 D   H !! 	
 & !
 !# 	(	% & ! 	 	2!  &	% ! &	% ! 7
"	$D ! 5&C ! 	% .  
-  "	  	





 R% ! E&#C ! $	& 4$ ,
&	O%
!	 J &  $ ,
	 ! .  
-  O% ! R2! 	%  ,
% "	  	
  3	B
%H& 	# %6 .  
-  &# $	& J!! !?! 5&!	%  	+ 	$(	
,
&! ! ,
 $	& ! ! R2! .  
-  5A!% 3A ! 6 G 3	B 5% @& G 	
 & !
 	+ !	6 G!	 ! !&# 	+ ,	2 G ! !&# .  
46















-  !	6 G ,	H%  6! 5% @& G 	
 & !
!&# ! !	 	+ ,	2 ! !&# 	+ 6; .  
-  5A!%  X	 &+  %&& & 	#! 	$(	! !
 * 	
 & Z!$  +U !	6 G  3	BO% 	
! 
	
 D.  
   %# 4$ ! & 	 	 &+C =) &  	 6 
 7'	  '&! '? R '		% L	)  (% !) 	  
 "R  3	A 	 	?  =) 	%  &# "& 	? !) (
 "	 ). ( ,6 	 	   !	6 -0 # -..0 	
 7
 4 !& 	
A ) 	
 G 6 3	B 5()	( 	# 	 O 	&	%! 
 3	B  	
H% 	  ) Z+* 	
&	 	 &+ 	) ,$ ( 	O 
 % 4 	# %  	(!	A& 6 ! C j	&  	
$ 5&& 	% 7	)(
,	! .  
  
 	 :  
 3	@ ,	   5	  	
 & Z!$ L& 3	BD Z!$%  
 !	 	+ G 6 3	B 	
 5 GD)		( ) 3	BD Z!$! 
                                      )KJ(    ?Yb
 ¸ 1Ob	




















 ¸ ^;/Y* – y¥ q;
(B ;
3 	B oB {+S 9#7. )KK(   
 3; *w:	
 #5
 ?QO\ 123 z/Y0c 1(;r
 P t* 67r 	D
 E@( ¢+xY)'J ( :)	H$' b*- ^  
 	B P [Y
 /3 9G qr NQC 8 C;Y	




0	 . bQR b:@ 4·b@ * 
mn7  j0 «
m2 {:iY
 " b\g# 7- Z¹
 3	 C0\ P w2r
 smn _Gc 0Y)* /0	
 `)	
 1- | t+b@0 6bB N* e	 P  M0`* 6Y
 
mn z@ q+Y\ 1- /0	
 `)	 p¨  2³8 ^	@ 7- ?	Cg\ 	7+	
 P E0	







 / (+@)$ ( :)	
   o7r
<%. 
47
et al.: ??? ???????  ?? ????? ?????? ?????? ??? ????? ????? ??????















  K !  $! X 4 
& $! Z!$ 3	@ ,	 .
 BD ,	 !	 Z!$ 	
H% 3	BD Z!$ R ! L! D  3	
! ,	$ % L& & ! 	% 4 !	 J& ,  .  
 4 %# 	@6 Z!$ 	
H% '	%	# R ! 6 3	BD Z!$ 	 !
 Z!$ O 7#R ! YA  4$ 	
&C! &# *  3	BD 
 L& 	 ! 7	&& 	
!6  '	%	# L 4 	 	 & X! %
	#! !*    #!   =
 & 6 ! .  
 $! 3	@6 4 && Z!$ =)  3	BD Z!$ (Q 	 ,)!
  3	@ 4! 	   !& ) ! 7 " 3	BD Z!$ 
 K !  	  	! 7K !  $! 4$ 5 &
 C , 4B  5A")	
(.  
 '	@ !&! "   7$ % 7 + Z!$ # 3	BD Z!$ 
 A 4 "D ! GD  $! X 	
   '	& J "	
 	")	( . Z!$  3	@ 4$ c! E!@! O L 4$ 3̂	%!
   + J! $ 2 VB% $! XR% J& 3	BD
 E! F K  L O K&$! ,$  6 	 O 7Z!$
! =!   3	BD	% K$ ,!!!A!  , .  
  
  
                                      )KI(    @ 6+@%%/I$ (  . @ ^_`a
 12) 220	
 U(V
(  <I$ . b bG
; ?[gY	
 N* +C7  q7:` y@ ;Y#+	
 ?*	




 QR /3 P 	D
 E . C/b3 bin  	7+	
 . (+	
K% 	 '&&& . )KH(    @ 6+@&/IJ .)U(V
 @ ()p)	
 G
 ( <IK. 
48















  	  
:   
 YA X	+ %! GD 3	@ 	
6 & ?
#&  ,F	%
 3	BD Z!$ #R !)
( 	)!& 5A ! Z!$ =
 4% K C 7
 	   ,	 %& 4& .  	 D  	 ) 4! 
 	6 I   " GD 3	@ K$ ZA 	 '	% 3	BD Z!$ 
  K$! 73	@ ,	 !% Z!$ =) !& 4& 	)!&  % C '	!
 I%  C  7"	$ R	+ E!@! Z &  %6 XR	% 	
 Z &
 7! =) !&  H&  % C E!@! K$ ,&& !&& , !
 E!@!  BB& %6 	
!%6 ,% ,")
(.  
 ZA! 	& V% K&6 	 '	! 3	BD Z!$ !%6 ! !%&!
  %% J& 	
! ! %  	 GD 3	@ K$
 4# 	 ! Z!$ % 	
	! K ! GD 	
	!   %
 %	 ! G(!  J ,	% 	
%! 		% .  !+ !!
 4 & 	O ! =)  	R&   !)! #	#* 	$!@!)
(.  
 – 
 	  ! "#$% :   
"#$%  & :   
    & &  , 73	BD Z!$ !%6 !  
    ) !@! 4 V& 6 GD 3	@ O L !
 	   !6 	
! @6  "  & K 	
% ,# W	% !
                                      )I&(    Mg 	
 8( +@7 R pC| N@ E@+	
 x +0\ »
Y
 +@ 49)Y	
 smn N* . [bgY	
 N* +C ? G





 @'$/</HJ'.  )I'(  Foulkes, David: Administrative law. Butterworth. London 1990 P 173 
49
et al.: ??? ???????  ?? ????? ?????? ?????? ??? ????? ????? ??????















  	+ !	6 	 K% !  Y  GD  3	B 5
  A $&#	% KA&! =F $ =(& 7K	B  "	%  +   K
 5  3( X	+ @! )
(  	 D  !6 L! 
   "  K# J  $ !  3	BD Z!$ !% ,( C
 % ! 	 	 "	%  +   K !&  R % 7K ! 
 	
H   4 %#	%  	+ !	6 	  ! H% 73	BD 5 
'	% 'H& 	
% ; KA& ")
( .  
  % ! "$	 	 !"   B% Z!$ C "  	 P@! O
 	   !	6 K$ %$ 	 !) 3	BD Z!$    
	 %  )0 ( "R )[ ( "	 ). (K 3	A I:   
-   +   ,
 # X	+   Z!$ %& C . 	
 % !!    !& "!@ ;& "$ 	%$ K#R !	 @&
 !!   G! 	?  "	 YR  E &# 	$ @G 
! H)! @& .  
 6! ! Z!$ !%    P@! E & 
 C 3	BD Z!$ H% 	 , G R 	   ,	 3	BD
 %# Z!$ ! $! Z!$ 	
 A%   && . !& ) !
 	
#R 	   "  W	%  !% Z!$ C  3̂	@6! '	
 "
  !& , Z!$ %  !! 7  ,	  '	R&  
                                      )I<(    @ 6+@I</I&( ^ . _`a
 12)U(V











 @  M*@ O@HJ$WHI& 	7+	





 HI<  HK . N* +C  ?[gY	
w2
(  . q7:` y@))	
 G
p ( <JJ.  
50
















( . !& +U 6 ! " Z!	$ 	
&%% ) 3	BD G!	$ 
 ,	 P	 ! $! $ E	 A Y 	
   7$!@!
  $ E	 % 75# '	% 'H&  	
  $&# & 
L B% !!%# Z!$ 3	BD Z!$  A ")
(.  
 . 	
:   
 );& &   	 ! GD 3	@ ,	! KR 5& A
  & ! "	%!  +   	
H% 3	BD Z!$  	
%	 
!&& ! 	  .  
   	 
  :   
 , 	 3	BD Z!$ !%6 C! 7  ! Z!$ C KH% 	#& 
 73	BD Z!$ !% R& C    O 7   	
6!  !&
 'H& K !  	
   +   =) !&  5A %
	%' . 5!  	
  !	6 	  $	 A!&  L 4!
 '	% 'H& =;	B . 5 [!(  $! 3	BD Z!$ %& C 	&	%!
 K& ! K&A!(  +   Y 6 3	B 	
 .  @6 
!
 KH% 	  "  	
% ,# W	%   3	B 5  & K
 K A& $&#	%  	+ !	6 	 K% !  Y  GD
 X	+ @!  KA&! =F $ =(& K	B  "	%!  +  
5   3()
	( .  
                                      )I$(    @ 6+@'KJ/H%(  . _`a
 12)U(V
 @(  JKH 7 JI&  .  )IJ(    @ 6+@I</I& ^)U(V
 @(  JI$ . )IK(    @ 6+@I'/I& ^)U(V
 @(  JI$ .  
51
et al.: ??? ???????  ?? ????? ?????? ?????? ??? ????? ????? ??????















 @6 	 " ! 7	
    !& 3	BD Z!$ ! 
 =) !& E	 ) Z!$ 	6  	B  L 7"	%!  +  
 '	% 'H& K !  	
  $&# &   $")

( .
  #  ,
!  '	U ! ! GD 3	@ % , L!
 , !  %6 I! 	  3	BD Z!$ 3A   K C 7	

I!   $ "(!  +   ,
 	  L ,
 %)
( .  
 '		H 7R  =
%    %	 6! 	    ,!
	)A KH% @& 	$ L  && "   '	? $&# ! A 
% 	
  & I %     5	  =	%&$C R C 
 ,  )  , 	 7% K "	%!  +   4$ ;")( 
   4  #!&& 	) '		! @6 I 7"	%!  + " 
  =)  %     	
 ZA & % A 3	@$ G*A 
	
 & "A A &!")(.  
  +   ,!
R  '	#!&  	   	 
  + 	! hB '	 	A& ? A#& E!@!  "	%! & 
 "	% ! . @6 ) !" 4$ V&  !
A  X+ G* (!A
 ! ?$ G A#& 5  "	%  +   V& !  
 hB  '	& A#& 5 Vf , G V&$C  VB * 
                                      )II(    @ 6+@<%/H$ ^)U(V
 @(  JKH . )IH(    q7`	
 1 ;Y#+	
 : 	
 P }7;( q;
(D




( – HKJ  ^J&^  +bC7 G
; ?[gY	
 N* :Chapus: Rene': droit Cont. administratif (ouv.cit) P 417 )H&(    @ 6+@I'/I& )U(V
 @(  JI$. )H(    @ 6+@H&/K< )U(V
 @(  JII .  
52















 "	 4@&%)-e ( !
A   	 !) 	A& 	? !	6 
& Y! hB V& "	% &   J")(.  
    #!& 	 L ! 	 "	%!  + 	  
 4 GD 3	@ 	 		! 7& ! 	 	
!   %% H&
'	!&R 4% #!& 5	% O 7&  	% +* .   @6 

 	 " $&# A!( R# (!A "	 % K% !  4@6 
 	
! K %& * ) O 7Y  	6 	$ 4 "!  K! 
 [!( !% C ,& C R G	$ R# (!A A!( P  	# C 7K#
 "		% '?$)-0 (  Z!$  R K 4 	@D	% (!A !	6 
   	& GD 	%")(.  
    
  :  
 J& 	A  '	@     GD 3	@ #!&
 3	R&C  % 7   $	 !  & , 	&C!
 @6 ) ! &  	% KH%    GD 3	@ " C
3	B     3	R&#C &  ,	 K ! G 6 
 7K!  	   $ !  GD 3	@ K !&  R %
&  ")( 	   @6 	 " Z!$    
 K$ &$ J 	
 !  & C! 7& 	 !! !&& D
	 	# ! 3	BD Z!$  E(  L 7K$ 3&$C	% 
 ! 
                                      )H'(    @ 6+@<H/IK ) @U(V
(  JI'. )H<(    @ 6+@K$/I< )U(V
 @(  JI<.  )H%(    	7+	





et al.: ??? ???????  ?? ????? ?????? ?????? ??? ????? ????? ??????
















& D  $!")( @6 	 7"     
  	
 ; !	6 	  	
 ! 	$ !&& 3	BD Z!	$
 3!# '	% 'H& K ! 	   L& 	& !")(.  
   % 	 + 4 	
	 V%  	   %)!
 @6 I 7=	!  ) ,!
R  #!& 	
&	&! "	%  +
 "  	
! $&# A!( R# (!A "	 % K% !  4@6 
   	6 	$ 4 "!  K! C K# K %& * ) O 7Y
 '?$ [!( !% C ,& C R G	$ R# (!A A!( P  	#
 "		%)-0 (  Z!$  R K 4 	@D	% 7(!A !	6 
   	& GD 	%")	( . @6 	 "  4$ 3	@! KR &#
  J !6! 3	@  !&  X	+*	%   3	 	O% 





 	  :  
 !&   	 	 !&   3	BD Z!$   
 %  	) !& O 	&	%! 7!   	
%	   ! 
 !% =!$ !&! Z!$)..( 	   @6 ) ! 7 " 
 7Z!$     !& 3	BD Z!$ !   " W	%
                                      )H$(    @ 6+@''/I<  )U(V
 @(  JI<. )HJ(    @ 6+@$'/I  )U(V
 @(  JI'. )HK(    @ 6+@K$/I< )U(V
 @(  JI< .  )HI(    @ 6+@%$</HId*5





 6C- %K –  'H<H . )HH(   ( . ?@A
 +)	






 = /3 . tn0	
HIK  I&. 7 bw2










 43` @ 
#YOC ¬CQ)@ 4 M .P 	B ;O* : 
Chapux, Rene' ;droit du Contentieux administartif (ouv.cit) P. 409 
 Foulkes, David: Administive law (op.cit) P. 272  
54















 % ! 	 7"	%  +   =) !& !")( @6 	 7 " …
  4$ & ? K$! '	$%& 7	6!*  2! F ' KR !% $&#
 @& 	6!* (! %   K Y	  A* V	& F
    ,!
R  & ? 7A	#  Y&! %	+  KR& 3	

 '	@ !   !	&& 	! 7 	   4$ 3	BD Z!$ 7
 G 6 3A 	)	& ! &   G X+ #g O 	&	%!
 	
3	
O%  K$)E%&(   K 6       K * %	+
 	% %")( @6 	 7 "   K  J GD 	%  H%
  3	B  % ! 	 "	%!  +   !&& K$! 7GD 
 	&? R& A 	%	+& A& 4$ 	$&#  ,  
 4 & 	# + 	)! 	A  !@$ 
&R % * 	#
 
 O 7D K&)! K&# 5	+& J 
! 7* 	# 	&C
 %   A&% 6?$ K G 6 G   "	%!  +! 
!	 	+ K  5	+&C)(.  
. 
  
 :   
   !	:   
 G 6 3	B Z!$   L	  % 	   +
Y	 K& %7 @6 ) !  " "!	A V 6 L $&# ! 
                                      )&&(   @ 6+@'&/IK ^)U(V
 @(  JI. )&(   @ 6+@<K/H% ^)U(V
 @(  JI&. )&'(   @ 6+@'J$/H' ^)U(V
 @(  JI. 
55
et al.: ??? ???????  ?? ????? ?????? ?????? ??? ????? ????? ??????















     KA 	
$ 	 "A 	6O% X+ & V* 
3	$CfV* L&  K% E! $	   * )(.  
  "#	$:  
 KH% @6! 	#  % 	   &$ " W	% 
 Z!$    !& R K GD KR  "&# A!&  3	BD
 '	% 'H& K !  	
 ; !	6 	  $	 " O K$!
Z!$ 	6 %&  +! "	%   $&#f !  * 
 J 4 	# 6!  @* J%	 	&# B&% @	! 	

 	
% H&& #J 
% E	R&C  	
	  '	% 'H& $	)(.  
%
 	 :   
 @6  73	BD Z!$  5+	  % 	   + "
  Z %	+&C K&   	 P&   5+	 
 V$ a	&  ,	 ? ?+ 	   ,!6 )( "  @6 	 "
 K  ! F !6 !)   3	&C  %A!&# Z!$ H% ! 
 # * % A ,	 &; 3	@$  !) $&#  		
 	% ! 7
 R& A !@   K 	 7,
&	&C 	&
  )    G! )(.  
  
                                      )&<(   @ 6+@J$/K< ^) U(V








 . 1@HHH  'J . )&%(   @ 6+@<H/$ )U(V





 02  HHI :)	
 )%J .(  )&J(   @ 6+@$I/'&&< :)	





 02  )$ ( '&&<. 
56















& 	 :   
&$ I 3	BD Z!$  
 5	   % 	   
@6 "    + 4$ 5	 % '	 & & &  !
 + YR 4$  	#! #& '	 +& B P %  ")	( 7
 H% @6 	"   & + 	
&R % $&# J6& 
 !(% 
 X+ G A#&% G 6 GH%     %	  %&& 	%	#
 =) !( %! !	 ! K !&& ,  
 =) !(
  '	! 
A  
 Z!&# 4$ '	2	R L! 7
 !	 F #	
 Z+ 
A ")
( .  
'(	) *+ "
# :   
 G 	 %     5	  	    
  K%  	+ V! !6! 3	  !&  X	+*  3	$ .
 * 5# V! ! ,! !& ! !& ,  	 !% ! 7! 
 3	R&C ,)!$ %& ? 7	
%  , 6 %  % !%&# !
  .  @6 ) ! 	   " &# & W	%  
 X	+*	%   	 3	$ G 	 %  J  3	@! KR 	
$
K%  	+ V! !6! 3	  !& f !&  ,) 3C;) * 
 K	B! 	%     ! R  ,
")( …  3	$ %&#  	
  4$ 	D %   	
   ? # E	R&C $&#
                                      )&K(   @ 6+@$J/K )U(V
 @(  JII .  )&I(   @ 6+@%K/KH ) U(V
 @(  JI$. w2







 (  'K . )&H(   @ 6+@&/KI "  U(V
 @ ")p)	
 G
(  JIJ . 
57
et al.: ??? ???????  ?? ????? ?????? ?????? ??? ????? ????? ??????















 7K%  , '	6 P%  6 	)	%&# 6  , 	 7+i  6	




 3	@ &$GD 	 	
 !% 	  V%   	+!
 	
$ &! 	)	%&& &   G! 	 Y& & Z!	$ .  	
 6! %& & ,	* "  ,F	%! * !  	  
	
 7 "R  C) ( "	 ). ( 6 	 	   !	6 
 + 4$      =) 	 	 & 7 X	 &+C ) 	
 !! 7




 D.  
 	
 (	A 6 3	@ 	 3&% Z!	$  	
 E (	A 	!
  	
	 $! Z!$  +&	  	
 L  )(.  
ek  5	  Y !! %# Z!$ # 3	BD Z!$ :   
 Z!$ # 3	BD Z!$  "	%$ 	   Q 	 '
 ! G  3	BD Z!$ %& C 	&	%! 7%# Z!$ # ! %f * 
  Y 	
   $!@! Z!$ ) 3	BD Z!$ $! $ E	
  	
  $&# &   $ E	 % 75# ,	 P	 !
 '	% 'H& K ! . %# Z!$ 3	BD Z!$ A L B% !!
D 3	@! KR 	
&A L 4$ &# 	%# 	
 !	 (A , .  
                                      )&(   @ 6+@<</I<"  U(V
 @  ")p)	
 G
(  JI< .  )(  ?"gY	
 N* +Cw2
( .AB =>?@ : 	7+	
 = /3)
p)	
 G ( I.  
58















    @6 	 	 "  Y  3	BD 5  &
  "	%  +   K A& 7$		%  	+ !	6 	 K !
 % 7! 	 K&R % R& C  5A $	   )! 7K	B 5
 @!  KA&! =F $ =(& K%  	+ Z+ R  	
 @  ,&&
( X	+5  3)(.  
 =	A&C ) $ 6!! @6    	   %$ 6!
 5(M !	 3	* 	
 & Z!$  	)2 3	 K$ %$ 	
#	# 6; !		%  6! *  – ,6 	 	$	&AC !	6 
e/ # 0pp-)(  L! 7 R  %	 YA  $! Z!$
 6; !		%  6! 5 @& $!%#*   V% !
 ,6)/e ( #0pp- 	%! !	  !	% 4# )( Z!$ L! 
 6 @ ! V%! L
&# 	 ! A  $!
   $ [D 
&# J!#*  	
! P)( . 	 (% !
   K&6 3	*  $! Z!$  	A )  	 
 6; !		%  6! #	# 5(M 	– YA 5	+&C !	6 
 ,6 5!)Te ( #0pp- @6  7=	@&% 	  ,	2!  "&#  	R
 "	 ,	).//S ( !)./[/0 ( K$ &# 	! 	   !	6 
 #	#     GD 3	@! KR! 	   3	@6
 Z!$ C   C I 7Z!$ !% . 3	BD Z!$  A , E!
 ! 7! G  	
 (!A % Z!$ K & % 	
 J   	
                                      )'(  @ 6+@<I/I& "  U(V






















 02  <&&$.  
59
et al.: ??? ???????  ?? ????? ?????? ?????? ??? ????? ????? ??????















  ;  KH  K !   4 '&# 7	
 "  
 7	  	% $	   &+&  P  C! 7$	 !	 (
  	@D	% 	
&% &#! 	
$ "( !&  5A % K&  !&  4
$! . I!  %6  # 6; !	 !&#   Z!$
  "	%  +   $	 !&  	
!%6 	 O 7%# Z!$
  G  , 		! 7	
 $&#   !A! 4   J 6 K! 7
   	  @ 	%&$	% !	 ) !  5%#% @ ,
%
+ ,$ & 7Z!$ =)   +   ! !& ,! 7 
 %!! %+	! ! ,
&R % ,
 $&# !6  C! 7	
!%6'	 3	! 
 ,#& ,	2! 5	+&C !	%     ,
  ,  7#	# 5(
     K G !)  7%	+&C ! $&#  L 7
   '		& ,
 !  V&R& C Z!$ C  "! ,
&	R %
 !  J&  % C % 7"	%!  +  	6!   !A
	
$")( .  
..   ,/
:   
 6!   !& "!@ 4$ 	   ,	 &#  
7Z!$  @6 ) ! 7	
  R 4& 	
	6 &# &! 
  	  	6 		@   " )    4$ 3	@! KR &#
   !% Z!$ ? 7Z!$ 	 .   ,	6 O 3	BD Z!$ !
    !& L  R C! 7	
!% #	#  7Z!$  6!
 , $&#  O K$! 7	
  R 4& '		6  ) 2  & %







 02  ^IHI .  
60















 $ (& "  $ K%B&! A K% K6	& , K&R2! '6	 =	%&$
 R& K %   K&  P% & ,	 "$")	( KH% @6 	  " C
 Z!$ !% R & % 7	
 6!    !& 5!A! 3	BD 
L  	
  R 4& '		6  ) 2  .  $&#   O L!
 3	B X! +% =!$  R&   !& K&R2! '6	 =	%&$C K&R2!
  %A! P% &! K 6)
( @6 	  " 	6     Z!$
 & 3	BD	%  L % I 	% H&& C! 7	
 $ ,	 @! %#
 P  KA! 4$   !( 4  6 !* =) 	  C E	@!
  !&  	
H  & j	&  Z!$   6 "D !& H%
 3	BO% , ! 	 	
K ! )(.  
 G =	A&C YR !) 	   K&%& G =	A&C )  6!!
 	 L  K	@6 ! 7G  ! YA ,	 ,2 K% +* 4 	
   	 D  K&6 " !% K& 5A!   
 $ !&  & Z!$ 4& K	6 &# ! 7Z!$  6!  
 '		
 	
  R")(.  
 E!@! )  %	 6! K ( 	! 	 #R ! YA 	
 !%6 %   ( O 7	
 6!  ,& 	   &  !)!
	
  R 4& 	)2  &# KO 7	
 #! Z!$)(.  





 02  ^)$$ (HHK   &$'. ?[gY	
 N* +C7 w2







 ( '<. )I(   @ 6+@%</I )U(V
 @(  JI%. )H(   @ 6+@$$/I$ )U(V
 @(  JI'. )'&(  ?[gY	
 N* +Cw2
 (  . q7`	
 1 : q;
(D
 /0	
 P }7;() 
 G














3 CE. Sect 22. Novembre 1963  
61
et al.: ??? ???????  ?? ????? ?????? ?????? ??? ????? ????? ??????
















 ! 7@	! ; %	# )	A&C    6!!
 7	
  R 4&    &# ; G G	 7KAA! K&%
 G  ! YA! 	   =	%&& G =	A&C !)!) 5F 
K	( & 3	BD Z!$  	%&$  J 	  ! 7  J& ,	
 % L	) ! C 7  R& 	 O 7  3	%% !) 	)&#
Z!$ &#! 3	% .  
 !)! 7	
 6! C    5& C G !)! 	 G 	
 3	BD Z!$  Y	# 4$ ,! 7#R ! YA =	%& G =	A&C
 ,& 	! 5#  +   J& Y 	
 
 7$! Z!$
 !	 R	+ 6 	+& 4 "!  "D &! 7$! % .
 = 	   	+ 7"u KA!&! ,	 P	  J& 	%&$C =)  !
 	! ,	  3	BD Z!	$  GD 3	@  	 W	%  K$ &#
 GD !	 	   '	#! '		) '  . 4$ ! *	 K$!
 3	@6 K$ &# 	  5)&! 	 	
)	A& $ &  	  
 3! ,	 P	  4$ '	2	R! $! % '	& #R ! YA
!	u '	
A!&! GD ".  
                                                                                                          Z	k* P 	B ;O*: Rene' chapus: driot du contentieux administrative. 8ed. Montchrestien 1999. p 408 et 409 .                
62
















 ,6 	   !	6  ,-0 # -..0 B A	 $ 
 ,6 6; 	   !	6 &$ &-- # -.<. (& 	! 
 	); & 	(  % % (($ 6 !	 )   '	%	# =	6 	 
 	)	  & 	? ! 	 	 &+C L&  	+ !	 "	#! $
 "R 3	A 	 	
) 4 ! 	
	  " !* 	  ) (
 "	 ). (!	 ) :  
Sk % @& G 	
 & !  !	6 G ,	H%  6! 5
!&# ! !	 	+ ,	2 ! !&# 	+ 6;  .  
 # ! 4$ (& ! 	 $! % 	  	@
 	  ,	2 	
 &# , & ! H% 	! ?+  &H
 	@ %	6 4 A	   ) , \	  ,	2   L 73
 
2& 7!! # @  &#& ,! K  W	% j@&
  F!&& 7	#  	)F 4$ "#! Z!6* R& # K
 	
?&#  X&&! 	@ # &&! & # . 3!	 L!
A	 	
R  	 ) & 	@ # !& 4$  !) 	 
 
 # J( %$ ,! ? G!
 "  7c? D 4 I? 	# 4
 ,
%!6  YB! 7!	 ,& ,
#!R % 7* 	A  %+ "	@
  %% !; ,
&R2! %% ,)! 7 5 % 
 Q C! 7$!
63
et al.: ??? ???????  ?? ????? ?????? ?????? ??? ????? ????? ??????















 K &#  3	@6 K%	A 4 A! ,  &#! ,	6 ! 3&$C 
	B K$")(.  
 	
:  
 & # % 	 6?   * G!&# KR 	 
  (!&! !	& 	)!# 6?$ 	
H% R&! !&# ,	* ?+
 ,	2 	#% 2R& ( 	 6? =)  C 7* !&#  "
 	! 7		% X	 + X+  ! @! A G %	 	%
 # $ "	  ! R& C # R % R& # 

 ) O 7& ? !A! & 6 "& $ 	%&$ L	) ,	2 (
!	 !A% .  
?) Reglement  ( ! V%  4#& 	 !),	2 ( !	6 $ )
 F $!A 4$ J%& ( 	$ $!6 @& R& # 	$ 
,)$ $ 2 VB% *  ")( .  
 , ! "	 ,	H% '?$ R& 2*   4$ 2R& L	) 
)T- ( 7	) O% R& # (	  	$ ! K%&& 	! !&# 
 P!  O% R& # J  '(	%! '	@! K	 A 2R& O
 "!@)Regelement de necessite(# 	 !   * G!&# E 	

 &6; !	%)Provisional laws .(  










 g	´ . 	7+	
 =  H$'  '. )'<(  q;
(D
 /0	




















 J R& # P& '	 !  ? * &	# @& 
 =) 5     ! !6! ! @ &6; !  
  + =) ?+  # =) K&H& 	 O 	&	%! 7&	#  	&#C 
 A+ C! 7!! ! =
% R& # (& 		 '	$!
?%! $!? 	A 4 $! 	A  	D )  	
	$ .  
 	
 :   
 % 	 R& # 	) & 	&# 	& ) &6; ! 
 && C !2 
A! L! 7K "& ?+ ! * YA 	 !
K G	$ E	&A !  * YA 4$ V&  4$ 7+H&.)(  
 )    R& # J% ? * &	# 6 
 !2 V% 
A! 	
&)H% '	&$ 	$*  E! &#! 7	&#C 
 	)	# I &	# V% K %) 	 ?+% 7&6; !	% 	
&#& 4$
 &! !&#! 6 G  !&#! 	&	% G!# !&#
,# #!&! .  
 Y	#* O "!@  & $ %& &6; ! 	 !
!	P  G!&# X !) &6; !  .  
 ,	 * J #	#* !	-.0< &6; ! 4$ X ! 
 "	  4!* "R  3	A I)ep ( 	:   
                                      )'%(  ( . _`a


















 ( %&$. 
65
et al.: ??? ???????  ?? ????? ?????? ?????? ??? ????? ????? ??????















" YA  * !# J 7 F & YA ! 	$
 ? &6; ! @  &6; ! =
 !! 7E!@! G  (
 4$ V&  4$ 7!	 "!6 #	#* !	 ,	 	+& C  5A &
 	& K&! 3%  & YA . H& (A & &6; ! 	
  5A 7
 =!# 	(& (	A "! "! 	% V& C …a ."  
 ,	 	
 *  !&#-.e9 4$ +i !) X ! 
 "	  3	A I 7&6; !)eT ( 	 K:   
 " L !% "(! YA J 7 F * YA ! 	$
 ! =
 !! 7E!@! G  (? &6; ! @  &6; 
 YA 4$ V&  4$ !	 "!6 !&# ,	 	+& C  5A &
 	& K&! 3%  . K&?A 	(& H& (A & &6; ! 	
 "! "! 	% V& C  5A 7
 …… a ."  
 ,	 	
 *  !&# 	-./0 !  ! 	 
  ! & L& $ &+& ,	H% ! &6; ! 4$ '	@ X
 "	  3	A I 7=!A! V%  %	# !&#).e (K 	 :   
 " 3(! YA J 7'? !  F * YA ! 	$
 !6 @  L !% %& 	+& 5A!&#& & !*  &6; 
 AH& %	6 F A&# 	R   $&#& ! +H& && C !@ .
 7!	 "!6 !&# ) ,	 	+& C 5A & &6; ! =
 !!
  4$ E	&A !  YA 4$ V&  =)   YA! 7=
  ! !  L !% 3(! YA 4$ 5A 	
@  	 7	

66















 L ; C  4$ 7	
!R !( ?$D L a	& ! 7'! 	
?% 
%#& J!! !  .  
 ! !R 	
 G# & "! 	% &6; ! !R G#
R , 4@&% "	  	 ").T ( !&# )  ."  
 "	 X  ,	 )    	% A! )).e ( 	 K	% J%	#
 "	 4$ GA G & % 3	A).e ( ,	$-./< & %6 X 	 7
	&	 	 :   
 " ! YA J 7 F * YA ! 	$ L !% 3(
 	
	% &i W! 
A! &6; !6 @ :   ( 5 7	 I! (
 [ 7W!! 5 	 ( 7AH& && C A&# 	R 4 A	
 7!	 "!6 !&# ,	 	+& C  5A & &6; ! =
 !!
 YA 4$ V&  4$ 4$ 5A! 7	) , O 7= E	&A !  
 L a	& ! 7'! 	)	R ?%   L !% 3(! YA
 ! 4$ L ; C  4$ 7!	 "!6  	
 	 	 !( ?$D
 !R 	
 G# & "! 	% &6; ! !R G#! 7%#&
! "	 , 4@&% ).T (!&# ) )( .  
 & %6 , X  @ A X   !f % K* 
 	)! * YA 5	F &	) '? !  F( X 	 G 6!  










 N* 2- z@ ®:\ " +v 
B ¥ P ;+[C 1- C;9
 =	 XG ^Y	




 _GC * _O	
 = V P 6 _O	
 = z@ 4
;
0	
 smn @ _ª7 ^120	
 t3 j 1QC d2
0 4
;
3)$ ( C;b\ N* M*C  ̂M3 =²
 1# 
B n;7+" ¢b 6
X \ ¬ 
³8 ^\)G Z37 7- ?l
 	v P 	 YG
 67- P \7  yG; ¢ 6
X =²
 n0C ¬7 @ 
B7 ^e	m ;
3 ;
+"B oB Gv 17( 120	
 t3 N* j 1# * yG;C)\ 7- 0)	
 tYg	




 t3 N* j*@ G n;¢ z@ _\\ * . 
67
et al.: ??? ???????  ?? ????? ?????? ?????? ??? ????? ????? ??????















 )! 5	B "! 	 C % C & %6) 	C ,$( O L  X
 !	 K$ V 	$ * YA 	?  % & % 	
 C & %6 X 	 G 6!  K@ ! K ! =  K 6;
 & ! V ! 6D J C * YA  . X K% (& 	 	
 "	).e ( ,	$ K& %6-./< K !
  & !2! C	 % 	
 )! &6; !6 @  L !% 3(! YA %&) ( I!
 	)5 ( W!! 5 	)[ ( && C A&# 	R 4 A	
AH& . % #! ?+ 4$ 	 & C	D  ' 	%A & )
 R = 	 &	 !	 K% "!@ 2 &  	@ 	
A V% K&
&6; !  O% R& # P# G .  
 	
      :  
  J R& #  %6	& * &	#  '	%	# 	% 
 !    3A! !% ' 3	A J ) ! 7&6; 
 "	 	 X !) 	A )  	
 	! 7+U 4 !&#  R&+
).e ( "	  '	!&# 	   3	  '	(& 3	A G)-pp (
 	2 ,	 & !	6 ! % '	$! !&#  ,6 )09 ( #
-./0 !	6 	)+U 	 	   ,2& !6  =?& 	!   ,6)-0 (
 #-..0 .  
 !&# 4$ 	
&%	6 H  "& 6! 	   	
 $ 5A  =) 	% %6! 7&6; ! !&# H%   	
 & &6; ! (   3̂&% 	
!! ! =)  	$ 	 
 * YA 5	F C	  &!) '? !  F( !2  ! 
68















) $&#& ! +H& && C !@ %& 	+& 5A!&#& & !*
 AH& %	6 F A&# 	R  ( R&+  ! !   
 5# 	)  6!&! 3(! YA! L $ 	)!  "!@
! *)-09( !  * YA 4$ 	
@$ "!@  AD! 7
 ! R	+ (!A ,$ !)! $!@!  L  ,)*! = E	&A
!&# ,	* &6;)(.  
 ?%  ,	 )    5A! 	+ !	 & G 
 	! 7	% %!   7!&# & R	+ $  C !&#
 & # 	&#  C! !&# c! R	+ 4 '	@ =&
 # J( %$ ,! 	) & !  L&  	+ "& =! % G!

 % , K%  ! " # 	&#  C! !&# & R	+
&)	(.  
  :  	
  !" #$ %    
&' (:   
 3	@ K$ &# 	 G 3	@6 
A 	   	#& ,
   4$ G ! #R GD KR! & & 2*! P!
 "!@ 	6!  R& # 	) &k &6; ! 	
! k ! 
 	
$ J	   4 L 4%&!  6 	
 C 7!	 "!6 	
 	
                                      )'J(   t(
 ®:\)%& ( 2- z@ .(;r
 ;Y+	
 N* " b3* Q
 t(
;D













 =; N*. )'K(  ;[	






















 t+@3 g	´ ;[	






et al.: ??? ???????  ?? ????? ?????? ?????? ??? ????? ????? ??????















 GD 3	@ ,	 	
	B 5 (!A 	&	%! 7	%)
( ?+% %) % 7
 L "	 X 4$ 	
&    )! 6!).e ( 	
!% !&# " K
  R % R&+ 7'? !  F * YA 	
 ! & 	6!* 
 7& ,	
 "D ,	
 5	A 4 R& # A&! 7'	&6; 	# %
 $ # ) R& #  G =
% 	
$ "	  ! O L! 7
   X&+& C! 7'	& '?$ % 7 6 %&& C R 
"	% Z!$% 	
	BO%")(.  
 	6 I +U ,  	   6 	 " & 	6!* 
 * YA 	
 !  F % R&+ 7'? !  	# %  R
 ! 7& R2! "D ,	
 5	A 4 R& # A&! 7'	&6; 3̂	R&+
 %6  6!  %&& R& # 	) & & &6; ! 	$* 
   K! 7 =) ,	 3	BD	% 	
   C & &
 !*6; !		% "	% "! %  % C)( .  
 "! % 6; !		%  !%6 V% 	   6! 
 	  ,A# C & 	$ &6; !  	%&$ 4$ 	
	 "	%
 )! 	
&6 5F   	 	
%&   =) K$ &# 
 	
!% =	A&C ) & '	! "  '	 '6  	%&$C #	#*  
& ! 	@6 # $ C  # $  )(.  















 tY8 P 7- (02











  . q;
(D
 /0	
 QR·)C( H$%. )<&(   @ 6+@<&/KK 1
(+	
 d*5
 02  H 7 & : '$  I<. )<(   @ 6+@%/J< (+	
 d*5
 02  % :   'K' . )<'(   @ 6+@$'/$<  (+	
 d*5
 02 ' : '  $&. 
70
















 '	)	A& 	   
A& 	 G C!x $ K  
 &6; ! 	
R&  
R! 	@ 	)	A&C 'C	$ 	
&%&$! 7
3	BD	%  * Z!$ J $ 	
$ %	6  	
&C! & & . )
 R % 4$ @& "!@ 	 H% & %$ 	 7	# % 
$  K   '	%	# K 	 , ) … 	# %  R % R&+
 '	&6; 3̂	R&+ … # A&! 	A 4 R&  R2! D 	
	
 5
& ( 	$* =) ,#	%  =) H& ,) &6; ! ( 	%&$ !
 		@6  	
	 K& 	! 7'		$! '	 73̂	@6! '	
 	#  	
"$x   
 	 6!: ! 56& 	    %  '	6? &6; 
! !&# 4$ %	6  	
 .  
 ! 4$ %	6  	
&C! #% %A& 6 	   	 




R&   	
&%	6  	)! $ +&& ,
 	$* =) 4$'	6? &# 	 ! !&# 4$ %	6  	
  
	
	 a	&  "(A! "& % 	);	@6 K$ .  
 !&# 4$ %	6  	
 	)
$ %  	   
 B ,!
R	% #& 7,	$ % ! 	# %  R % & G! .
 & !	6 !  % * 	@ =	A&C  '	A# 3	A 	D )
 ,	$ Y 	&#  K$ %$ G! ! ,	% 	2 ,	-./T 
 ,6 6! @ T-0//T 	6  "   =)  %  = G!
	 ")9 ( ,6  "D !	6 & !	6 )e< ( #-.e. 6 
71
et al.: ??? ???????  ?? ????? ?????? ?????? ??? ????? ????? ??????















 ?A 	)  & !*! 2*! ! A $% 6D @&
 !R "	! $ 	)	%&$! 7GD ,	 ! G# ,	 ! L
  V& (!A C 
%! 73	&# G ! '	6? 2*! ! =) $
 * YA 	)6 		 !*!  J  Y! 7L ?A 	
6 !
 ! !&# 6	 	&")(.  
 !&# 4$ %	6  * 3	@ ! %# 6! )  C
 &+ 4$ * 3	@ P% ! 7B&  I% 	 ! $ % K&	A
 6! ) 	6 6! 7! !&# 4$ %	6  K! %	AD KR6!
  !	6 ! % =%! G!@ 	
	 R %6 	 ! (& 	&
 ,6 6; 	 )-- ( #-.<. .  
 a	&  	   	   @&  I% 	
	
 &6; ! !&# . @ 	
% 3	 L 3	AS//9S 6 I 7 "
 "R  ! 	 	)[ ( ,6 5! YA 6; 5	+&C !	6 )0e (
 #-.9p  =$  ? ,& 6 !  P  & K  
 A & #  	 !	 ! +&C 	
 G !&# 	+ !
 75	  ……
 I! "	 ! 6; !	6 !) K 	 5	+&C !	6 ).e ( 
 O 7!&# ,	 &6; ! 	+& C  5A K 4$ X& !&#
 "R  ! &C)[ ( K%  C  R	#")(.  
   A&& , J% 	
#R 6D % 4$ 	)&# $ 	 
 % ) 4$ 	)&#! 	
R6! P@&! ( % 7! !&# 4$ %	6
                                      )<<(   		
 :)	
 ^d*5
 02 <.  )<%(   (+@ ^d*5
 02 % : $  <IH.  
72















 		@    =	A&C 
 	)&  . @ Ree/9S  !& 
 	  " X!  =)  ,
R!) !0e 70S(    E(! !&#
 	  ! I? 	) 4$ 	@! R&! & I? 	#
 !&# 	)6 & W	% 	
  ,& Y	# 4$ 	
% . @! O
 4$ 	@ # %A&  &#& , 7G!&# F '	& & #
 K%& ……  '	&  P@! ! ! !  &+ F 
A $  
 V 	 K%& C   4$ O 7K! ! !&# X "	$
 		@6  	
$")(.  
 @ !-/S/S- 6  " !) ! R& (? 2* @! 
 & # (!A ? 7L ?A J &! 3(! YA X	 &+ 
 R&  "	 VF R&  & ! V!)-0 ( 4 Z " !	6 
 "	 X ! 72*  'C% + (! 	)  !)-0 ( "!
K%  C! G!&# F")(.  
 !& 	   +U , ! .." 	 O Y	#* ) 4$!
  	 !) Z!$   R 	+ !	6 !) K 	 6; !	 	 
 3	BD	% '	! !	 '	R	+ K$ % G  ! 7!&#")(.  
   %	AD 6! )  ,F	%! K 4 	)   5A!
 	 ! !&# 4$ %	6  	
% 	)6  	 !! 
&R % (& %	6 =)  C &6;:  
                                      )<$(   (+	
 ^d*5
 02 J :)	
 $  K%H. )<J(   (+	
 ^d*5
 02 K :)	
 '&  HI . )<K(   @ 6+@</K' d*5
 02  . (+	
 :)	
 '  <<. 
73
et al.: ??? ???????  ?? ????? ?????? ?????? ??? ????? ????? ??????















  )*:   	 ! !&# 4$ 	   %	6
   ?+  	
#	& E	& %	6 %  =)  &6; !!
 6 3	BD '
& ! L&  X !&# ,% ,! + 	  G 
K$ 3	% .  
 + )*:  ]&& ,  L&  	   %	6  %	6 
 $!@!) !&#	% 6; !	 E!@! 6?$(  	
 ,$ 4 " 
 %! !2! 	( &6; !  	$ 	 & 4$ %	6
 # );& & "	 	
&% &! &6; !  D R& ).e ( !
 	   !& =) " "	 ).e ( 3	% & 	
 	
 !) YA )  4$  G *! 7* YA J & &6; !
	
A! &+  ! =) %6% X&+ =! 3	@ %	6 ! 72 
 !&# "!% "%&#)	( !& +U , ! "   	
&A &# 
 * YA %F  &6; !6  D 	A&#C 	 ,	6  4$ 	
   O 
 777	% %	6 & 3(! YA =& L!& 
& C 	$ %	6 J L	A&#C 	% J&  4")
(.  
 =	A&C ) 4$ 	       !) %#(  
 =	A& 	A&#C 	 ! "!@  4$ %	6  	
 	 &+ ,$ &
 ! !	 "	#! $ % &#!  =) !&  ,A# F ,$
 %	6 )  L&  "! %	6  L !	 ! ,!
R
&6; ! !!  	$ 	 	 .  
                                      )<I(   @ 6+@%/J<5
 02  d* . (+	
% :)	
   'K% . )<H(   	/    . 	  	  . 
74















 ,+ : !	6 G ,	H%  6!% 	   ?  
 !&# 	+ 6;)"A ( .  
 	 6!  '	%	# 	  %	6  	   J 4 
 $ J 
  =) #	! &6; !! ! !&# 4$
 !&# '	R	+ 	  7! L&  X G J%& $ E	&C J . )
  P  X 4 A	 ! $R  ?+   ,	 ,& j

 ) 	
 !&# !	 J%& !) #	# % 3	@ 5A! 		 7J .
 !	 !) J%&	% 4!*	 74$* !	  4* !	 V	& I
 !&# "$	 ! !&# !)! 4$* . 
R ?+ '?! E  C
  5)  7J ) &  	@! a	&  " !*! E
 $ E	&C  J 	   P 4   M &
 !&# 	+ ,	2 ! !	6 G J%& . 	6 6 	$ L!   !
 2  	.. 9k  ! 6 G 3	B 5% @& G 	
 & !
 G 5A!% 	  3A ! !&# 	+ ,	2 G ! !&# 	+ !	6 
!	 .   	?  4 @ , & !& !) !& )
  	  'A '	 	f   *   =) #	 	 
 X ! !$ %  4$ ! !&# 4$ %	6  ? 
P  .  
 &6; ! !&# 4$ 	   %	6  "A 
 ,6 	   !	6 ! % %)-0 ( #-..0 =) P G 
 	% &!   G!   !  2 ?  :   
75
et al.: ??? ???????  ?? ????? ?????? ?????? ??? ????? ????? ??????















Sk % @& G 	
 & !  !	6 G ,	H%  6! 5
 !&# 	+ 6;!&# ! !	 	+ ,	2 !)( .  
  X	 &+ %	  	   @ X ) 4$ 3̂	%!
 	  6; !	6 G ,	H%  6! 5 @&& & Z!$ !%6
 ! Z!$ =) !&   !&# '	R	+ 6! 7  5	   $
 	
!%    $   	   %$ " ,	  	R&#
 "	).//S ( !)[/0 ( !% #	#      7"	  
Z!$ C   C I! 7Z!$")( .  
   4 	
&6    	   @!  
 6; !	6 G ,	H%  6! 5%  !%  	
6	! %!
  6!% , A& !$! ) ,F! KH% %& 7!&# 	+
 	)	   & , Z!$ =) O 7$! %% K&6?$! 6; !		%
 % Z!$ %& 4 	
)! 	)	! ! G  	
 (!A & ..
 	   !& ) ! " ...  6! Z!$  E A ,!
 ! G 	
 (!A & % Z!$ R  6; !		% ..   
 ! !	  4 '&# 7	
 "   K & % 	
 !	
 H  K   &+&  P  C! $	 !	 (  ;  K
  	% $	 	
&% &#! 	
$ "( !&  5A & 	  .
 !	 	
 , &+ & R  =) !%! $&# ,  L  &!
 ! K% J 6 '	6! '@  4$  K ! 6; ) ! 
                                      )%&(   +:V	
K t0g	
 N* )- ( t(
 N*)H ( 3; 	
 6+	
 QR 123 N*)' ( :)	HH' . )%(   	
 6+	
 QR%KI/'&& : d*5
 02  '&&'  IH'. 
76















 @ !  & 	 7K& '	! = 	% '?&#! '	% @
K ! & X 4 '	$7'?& ! '	)!& '@ Y! )(.  
 	?  	   	&# 5B&#C  5B&# 	
  7  	! !@  "& 	%$! ! ,)!& F @	
 3	BD Z!	$ 	
 &    )! 	
&#& , 	? C L& 7&
 ) & &6; !	%  6! 	%   + ! 56 ) &
$! $ E	 56 .  
  	 @	%   ,!
R % 6 	   	 
 J& A&  	
$ & (A  ";! "(  @  ! ! 	
 76; !	 ,	H%  	 	
! Z!$ )( $! ! 
 	
% J && C "A 	$ $!6 &6; !  4$ 5&&& & !	
  % G * 7@ J& a	&  C    	 K& 
 @6! =	A&C ) KA&& , 	    C 6; !		% " Z!$
 "	  	
$ X!  !	 " 3	@ % 6-0/ !	6  
 ,6 	  -0 # -..0 !6  C! '? 	) & 	 7
 $&# 
A ! " 5	#&  &%& 	)!$ 	&	6 K&!   
   J&! @ E!6! a	&  	
% %& ")(.  
  & G 6; !	    4 J	# )  !
 & 	 	(A ! 	 K	H%  6! 	  3!@ 4$ 		&$	% 
 A 6!  Y* "	 	! 6; !	 K$ V 	$ K .e  
                                      )%'(   	
 6+	
 QR%KI/'&& :)	 d*5
 02  '&&'                                                                           .  )%<( 7 :n O2oBP (+5
 N`	
 (* 1-  t(
 ' 3; 	
 6+	






 02 '&&<  $& .  
77
et al.: ??? ???????  ?? ????? ?????? ?????? ??? ????? ????? ??????















 )  X! +% 	   =& 	$ 2 VB%! * !&#
 !	 3	B ?    P , E H% L 4$ ! 7!	
 C 5	   	%&$	% K%  6! A 	! 6; G!&# X	 &+
 	 "	 	! * YA !) !	  )  	&   *
	
.)(     oÖ^nÖ]<g×Ş¹]< <íée^~jÞ÷]<áçÃŞÖ]<»<ív×’¹]<½†< <
 ? !  %	+&C !  	   X	 &+ !
  =) 2 & . 	6 	)!  ,6 	2 ,	 & !)09 (
 #-./0 	)  K! 7 =
 " 	 	 &+C @ :   
-  D! ! % Y	A 5	+&	%  	+ ! . L!
 ,6 6; 	   !	6)-- ( #-.<. ) 	
  
 I 7K #!&  X	 &+C "	  4!* "R   ). ( K
4$..... k $	  F! D! % Y	A 5	+&	%  	+ !
	A! "	A&! . 
 ,6 	   	 !	 	)-0 ( #-..0  #!  7
 "R  X 	$ K % 7X	 &+C )  	$) ( 4$ 	:   
 k   G!   !  2	% 	)F !  X&+&
 	% &!  :   




 4g	k*  P pY	





 32 +0	 q  q;l
 6(@ ;Y#+	


















 " 1@HK' B C- 1-  1r 	)b
 smn ½C ¬ G

 e\ N* 
m2 "- E@+  w:	 [Y´ NQ\ ¬ 	
 6+	
 QR«.  
78
















 Y	A 	%	+& j	&% ! 	&: F! 	% 
 	# ! 	% A# G!! 	A! 	%	! "	A&! $	 
 J! GA& & %	+&C !!R "	 2*! ! .  
 4    !  E! )  4$ GD KR %	F JR&!
 E&6C  "
 ! 7%	# 3AD ! 5	+&C j	&)( 4% 7
   	   4 3	A&C X	 &+C 
 '	! (!A C 
 3A A& !  %6 5	+&C  J%	# 6 !)( (% O L! 7
 %# 4$ 	)  C Y	A V% 	%	+&C  !  E
 f 	
&	
  V!B ) ,#& X	 &+C 
%  	+ "R * 
 4$ X& 	$ ...." A& & 	%	+&C j	&% ! 	# ! J! G
 !R "	 2*! ! ." '	)	2 %&# 	 =)  E !
   !R "	 	& J! GA& & 	%	+&C j	&% 
 ! 7# * 		A  % 	A! Y	A 	%	+& j	&
	+ 		A  4! 5	% )	( .  
                                      )%J( ( .qC	






 /3 (HHK  'J$ .  )%K(  	
 6+	
 QR 60\ 


















 smn ?QO\ 7 ^j t+9
 7- 
Y3









 +@* +C+xY	 V):	 E@+	
 1QY8 O\ e	m#7 [Y
 +	 (	 00v 4Y2
 z@ {
D
 : ?Q . b@ 6+b@I$/H% b@  _`a
) p)	
 G
 (%& . ;0\  Qv P7 " t(
 Qv- N* (gY)C)H/-/ ( 123 N*QR 6+b	
  3; 	
)' ( :)	HH' Q5
  [Y
 1-  .... 
 1`	
 P w:	
 z@ [Y0C 4

GD
 @ z@ V[:  Y:	
 1@³ y9Y:\ T	
 Y2
 " @ 6+@K&/H%) _`a
 @ ( %& .  )%I(  ?QOb\ 123 ?¹ P =	²
  4Y2
 Y: N`	 E7@+	
 N* M
# 4(; +3 	
 6+	
 QR 2# 3; *w:	
 #5
)'J ( :)	H$' 
 ¥237  3; 3k) ( :)	HIH eb\ 4"[Y









 1B R (9YG
 0Y
 +37 ^4Y2 "a
 1`	
 w: pYC 8 Q5
 [Y
 (+v +3 *w:	
 #5
 bQ 1`	
 P w:	 v[	
 Q5
 smn e   ^[l
 ?V z@ (;7 +3 +C+xY	
 





 . Xbª T	
 4Y2




 1B7  	
 6+	
 QR *-  N`	
 "@ 6+@ )_`a
 @ ( %< .  
79
et al.: ??? ???????  ?? ????? ?????? ?????? ??? ????? ????? ??????















 	%	! 	A E! j	&%  3	@ %&# 	f 	  * * 
  E! )  %	 ! A  	+ ,&  	   =&
! .& ) !:   
" "	 X  	R&#).//- ( ,6 	   !	6 )-0 (
 #-..0 &+   j	&% !	% 2 4$  & 	   X	 
 X ) !	& C! 7	
 	 "	  "! 	
 Y	A 	%	+&
 E!R D Y	A 	%	+& j	&% 7 3(A ER ! ' 7 *  
 	 &# C 	&	%! 7&# !  + K Y! D Y	A	% $
 '	!	6 	
 G 	
#! ,* %	 $ (% ,
 	+  E!R")
(.  
 	#  	   X	 &+ 4$ X !  ,F	%! )
  "	 2*! ! J! GA& & 	%	+&C j	&% !  !	
 
%*	 	
 	 7 !	6  +* K!	6  E )-0 ( #-..0 . C
 %	 %	+&C !  	
 	 &+  5! YA 3	@$ 4 
A! 
 G!&# X% 5!# . "	 X K% 3	A 	 ))S- ( * !&#  "
  ,  5+	 ! 7K	@$ %	     R J 5! YA 4
  	%	+&C A& ?$ a	&  '	! $ #+ ?+ YA 	&#
 ! %	   , !	 5	%#* K % '	 K&K %&& C! 7
 YA 3	@$  H% % C 	% %	")( . X	 &+C  	
 A 	%	+& j	&% ! 2% 5A!% %  ! % Y	
 ,6 	% !	6)T- ( #-..e   	% 	 ,6 !)0. ( #-.// 7
                                      )%H(  @ 6+@I$/H%) _`a




 ;Y( N*H$' .  
80















 =)   2	% X	 &+C 
A !& 4 KR !$ G 6! 
	)	A&C! W	% '!&! 7! "!	# '	& !)(.  
   C!! 3	@ C! ) %	+&C !  2	% 	 
	 . %	+&C   	$! 	(A 	 XR K);& C! =) . O
 4$ H& H+ 
 	  	%	+&C B&  	
$ O 7	
 H+ R& 	
 H+ 	  A& &  % 7A&  	$! 7'! '! 
! 
% ,	 K);& @)(.  
  '	 	+ '% !  E! 
 X + 	$ * E !
 &+! 	?  !% 	   	 	  . 	 %	+&C   ;
 K '(& 	   	 3	@ X	 &+  !) Z!	$ $
 "R  "! Z+* 3	BD) ( "	 ). (   !	6 
 ,6 	)-0 ( #-..0)( . 4$ 	      %
 '3(A %&& & D  V%  2	% 	
 	 &+ ,$ 4$ H&
  
A 3	$D L! 75	+&C $  %	+&C ! 2  X	 &+C
   3?A&# 7"! " 	) 	$ A% @  	& 4$ "
 Z+ 	  A& & 4$ "6! 	 .   !& ) !
 	 "  '3(A %& G 	%  2% 	   X&+& C
$ '	 '6  )  	%&$	% !  C! 7% Y	A 5	+& 
 % ,!
R & [)! ( & !	6  "	 "	  	 "R 






 ( '& .        ( .qC	






 (  'JK.  )$'(  Auby et Drago: Traite' de' contentieux administartif L. G. D. J. Paris 1984. P. 455.  )$<(  @ 6+@)%&/KH) (U(V
 @ ( %% .  
81
et al.: ??? ???????  ?? ????? ?????? ?????? ??? ????? ????? ??????















 ,6 	2 ,	)09 ( #-./0f '	 	+ '	   6 !	 @! * 
 "R  %	+&C !	%) ( J	  	
A+ R 	 7"! "	 
 "R)! ( D 	% &")( . KH% 6 	 " W	% 
 =
 &! " 	! %	# 3AD & 5	+&C $  "

&&! 5	+&? %+	 "!$%  ! % !%& 	
O 7  ! % 
 D #  	
$ !! 5	+&C A& %&% " 	  7 &+
 ! =)  	
	& & !	")(.  
 	
 	 & 	& %	+&C  %  R KR !	! ) +C  %	# 	
	  	   	   X	 & %  " %	+&C !	% 2  	
 5A!%)- ( "R ) (  "	 ). ( !	6 	$  	
 	 %! 	   !	6  Z+ . )  GD 3	@ X	 &+ H& !@ 	# 6 	
! 7  E! =
 #	! !@ $! &# 	@! Y	A . @  	   K$ %$ 	 )!9p/// 	
!% "   [ '	 '6  K%	+& % !@ !@$  R% @	  	   X	 &+")( . A& ?$  6 G  % C K%  '?%	6 '	 '6  5+& YA	% '? & 	 !! 	%	+&C %	+&C  $  R "! % . 	   !& ) ! "  F " YA Y &% "	A&! $	  (! $ 	   D $ ,!
R  '?+ %& C "	A& 6 !) 	! 7%	+&C 3A
                                      )$%(  @ 6+@)J/K%) (U(V
 @ ( %$ .  )$$(  @ 6+@I$/H' h)U(V
 @ ( %J.  )(   	
          !" #$%& '() * + " -./ 0-1 2345 6 7 814 9!-: +6; <= 7> ?8 @A B




K >  M )D DN2 8E ?0> #$%& '() * 2345 O1P2 )6" ."% 7 .R/ %1* : #$%& '()) BT " U2V ( 9WX . Y4% Z  .# 1[ 0\F : ]%$A #$%& '())U2V BT "( WX > W^ .  
82















 	$  # $ 	  Gc	 u I  % ( 	
& $   !	6 ( . 5 2%  &+ 	   %&& L K	B)( . ,# =	A& 	   =	A&C )!f &  ,A# K*    YR 	
 	
&! ! A& ?$O% 
&& & %	+&C !	 	) & 	% .  
                                      )$K(   @ 6+@JK/KK) U(V
 @ ( %$ .  
83
et al.: ??? ???????  ?? ????? ?????? ?????? ??? ????? ????? ??????
















 C E  A    %& & 	& %&& O %!
 K&	(A 4 V&  ! 7 5!A! 	  C  )  	&
 !! =! ! =	! 3	@ ,	 & & R&+ Z!	$ % ( 
 !  ! 	#  	 !) 	 '	A& 	  "& K&	A% GD
 	    	 !) 	 A +U! !H "! K&A% . m!
 QA! % 	&	% 3	@ 4$ "% !;#	%  	 ) !;#! 
	
)! Z!$   	 	! 	 5	&#! JH% E!@! I% .  
 4# G  + 3	@ % (& $ ' 6!& , KR 	 !
  &+ ! K%  + ) J&% %	 4 $ K?+ 
  3	@ %! 75	B !)  + 5	A $ K?+  4# G 
 "	#! $! % H&%  && 	$   J&! ,	 ,	2 	 4
  	
!% !&# $! 	
 !#& !	6 !  !	
 	#! A 	
 &&! 	# %  R % 	
 ,&! $!@!!
 	@  &	# 	! 	
% ,#&& & 	! J! 	R!
4!* 	
%!%! .  
 =
 &%	 6! L	)  A 	    %	& 
   J!  	  &  ,A#& & 5!A V%  
 * !	 !2 	  !! ! !&# ,	 	)!& & 
 	 G 	 A& =)  7$R! 	 	& 	
A&&! *
 +i V%  ,&! (* V%  A& # G* . 	 	) !
84















 #	# 	)	A& G* '	%A& 7'		R! '	@!! '	%! '	 3	@ %	 6!
!( !	 ) !   7	  	 G*  + E	! %(  .  
 4$ '	%# Y % 7,	 P	  ,+ C     & 
 &#&  	   4$ 4& , ! 73	@	% K&! R &#
 	 !% 	
 	&!   ,!
R  #!&  E! 	 5	&#C
 % 7 3	BD Z!$  #  =) ! 	# 7  ! !
 7! !&# 4$ %	6  ) 7,	 !	 Z!	$  )
 G!   ! 	  2 	 C!   )!
 	%	+& j	&% &!   	!  	+! 	 	
 Y	A 
  !R "	 2*! ! J! GA& & %	+&C ! .  
 "	#! $! % a#&  	@! & ! 	 '&!
 O 	A )  I? 	# K%& G !	% 	 '		! 7!	 
 	%  !:   
-k  %! 	   % K!6  ,!  * E 4$
 4  	 K&	 ! K&	%% J C ! 7R  
  ! 	# 7&  &	) % 	&  	#D 	2
 &% ! 7! !% ! C! ! !% ! C K 	2 
 6?  !#&! 	! K&A R 3	&  !?! !#
 " 	 J! 	?$ F	  & ) R! # % 	
	#! ! 	
&A!. 
0k  ! Z!$ G 	6D & X% '	%! '	   	 
    5 !  G ,& & "!@ A! ? 7	
85
et al.: ??? ???????  ?? ????? ?????? ?????? ??? ????? ????? ??????















 4$ H&  +U '	 4 ! '	 P  YR E
    !& "!@ . "R %  E =! 	) (
 "	 ). ( 7  &C R 	   !	6 
   Z+ R! 	%  ) & ! G!  " 
  7  5	  7@& 7H ...a .. ,	&&+ 3	A % C
 "	). ( %	% 	
#R)0 ( "R )[ ( K 4$ X	%– "  %& C
  +   ,
 # X	+   Z!$ ." 
Tk  &# ,
	%H% ?  , 7D 3	@! !	 K 	  Z!
 ! *	 7 3	@!  + 3	@ % 6R& 5!
 !%% #!&  3	@ + ?&+C ) H& 4$ 	% ,
$
 3	@ Z!$ !%6  &! 	    Z!	$
 + . 
ek    ,!
R  #!& 4 '	! 4#&  	   4$ 
 J& 4 
& & Z!	$ 	 5	&#C '! ! '	! 4̂
$! % +! ,	 P	  . 
/k  4&   &#  $ 4+&&  	   4$
 Z!$  % 	
f   J& Y  Z!	$ ) * 
 =) !(% 	
&%& R&&  + 	@D	% 
 	! 7  
 4 	# KA!&! !	 "	# H& !)  +   4
 & (!A ,% 	
 "	D! K&%& G H+ !@% "D
L . 	    ! W	% 	D )   
GD !	 . 
86















9k  	     ) 7'! '	!! '		#! '	!	6 '! 
 "$	6 !  5A ,2& ) 7,2$! % &% K 2 !
 ! ,&  	$ 	% +*! !& ! &# J?C
 * 	#D! !	 !2 	  	
&	! !! .
   =) 4%& '	
A!! '	$! 	! J! '		 '	 
 3	!6 !! ! 3	% %#  "u . !  ! "!
 	
%  3	%  &H& "!! !  ! "!6! .  m!
 3!# 	( G*  =) @&  +* ? ) 	 
 R 	)  	 # ! .  
A =)  5& =!% )!
 !#& 6 !!  % 	 =)  	% !; "	@% 3	@
K)! ,	 !	 %% 	 ,	% . 
 ! ,	$ % 3	@ 4$ ! "% 	i! 	! 
  75#	&& 	 X	+ % 	  ,2	&! !#! %  	)!#! 	)%
 %$ ! 7,2 	@ (	
A ) K;  5A G !'	 !  
  (! 	#D J!% &&  (!   ( 4 &
 L ! 7$	R 	#D 	  (! # #	# &! %&
 &  $! % 	@! !	 "	# 2  C ! a#&! 4&H . !
 ,   Z!&# 4$ "	@6  Q! 	@6 (	
A !A!% !) L
 @ 	% K%& R! ,	 !	  	$! 	(A 	% ! 	!
 @ ,	 P	  J! #! R % (!& ! !2
%&# ! Z;! 	@ .  
87
et al.: ??? ???????  ?? ????? ?????? ?????? ??? ????? ????? ??????

















  	    
  
:   
•  . G!B : * GD 3	@  " V!&! 3	BD 3	@6 "
	 # . 	$-..S. 
•  . !# & : 	A 3AD  #!  . @
 
% . ")	-.<- . 
•  . ,# :  3	@ !	6  . 		 ! ! 	
 .% @
  ")	 . 
• G!	:	# ,	*  . ")	-T.T)  . 
•  .= 	: 	$ *  GD 3	@ -.S0 . 
•  .%$( 	+: !	 GD . 	$-..0 . 
 :J%&! 2 % GD  .	 # .	$-..T. 
•  . $	# # Y+: r ! 3A! ! YA 3	@6 
D Z!	$ . ")	-.<9 . 
•  . (	% !: $ 	#  %# Z!$     .
%!& "@	 . J! YA $e! 	A  . 
•  . !# ,	#: ,	2 & #  G!&# !	 W	% 
 G!&#* 	$ -.<T 
88















•  . G!	 	#: GD 3	@  Y!  . 	 # . 
% R . ")	-.S9 . 
    :3	BD 3	@6 7GD 3	@  . % R -.<9 .  
•  . %$ !;: 	A 3AD W	%  . A  . ")	 .
-.</ . 
•  . G	 	$: 	$ * G!&# ,	2! G!&# !	 
-.S0  
•  . G!
# J( %$:  C! !&# & R	+ 
 & # 	&# .  YA A  ! I% !
-./0 . 
•  . G!% Y	%$:  		 !  !	6 ,	 c  . 
	 . 	$0pp/. 
•  .G!	6 , %$:Z!$    2  . ")	-.eS . 
•  . G!	 	+ $: * GD 3	@  .3	BD 3	@6 . 	$
-../. 
 	@6  3	BD Z!$  ! + * 	   3 .
! 		@6 ) A . 
•  .%$( V!$: 		 !   .!  . 	$0ppT. 
•  .A :"D 	$* 3	@ %	6  .")	 .-.9p . 
•  .! &: 3	@  .% @
  . ")	-.ST. 
89
et al.: ??? ???????  ?? ????? ?????? ?????? ??? ????? ????? ??????















•  . 
 @:   	
%!A!! 	
&$!! 	
R& 7%# . V	
-... . 
•  . 	 ;: GD 3	@  . 	 # . % @
  .
 ")	-.9T . 
•  , !% 
: J%&! 2 % GD 3	@  .  	 
(!&! . 	$0pp/ . 
•  . ! # : 		 !  (A .  	 
(!&! . 	$0pp/ . 
•  . ( !%  %$ : GD 3	@  . % @
  .
 ")	-.<< . 
•  .2	 !:GD 3	@  .	 # . ")	-.99 . 
*  GD 3	@ .* 	A ! . 	$-.<S .  
•  . "	@ PR: 	@ ,2&!  		 !   . 
 	$ (!&!  	-..< . 
•  . [$* !#: GD  3	B ,   . =!& 	# .
 	$0pp/ . 
•  . 5+ 	: * G!&# ,	2  &6; !  . A
6C! !	 ,!	 & . Y $ 	A 7J! -.<< . 
•  . 5+ 	:  	  	   	)	A& 
3	BD	% . 	#! I!% &; A  ! I%-..e . 
90















•  .	 !:*  GD 3	@  . 	$-... . 




:   
•  #+  	   	
&6 & !	 W	% $!A
 '		$ $!-.S0k-..S .  $!  &! A . 5+ 	 .
 (!&!  	 0pp- . 
•  ! ! YA ! 	 $!#! D %	 .")	 . L%
 !-.<< . 
•  #+  	 D  	
&6 & !	 W	% $!A
 '		$ $-.9/k-.<p . ! YA $!  &! A . 5&
R .5	&   
 . ")	-.<T . 
• ,	* $!A .GD 3	@  .A! Y .")	 . 
• #! ,A:% B A  .I	 3(A. 
• 5 	#:!2 % . 
• 	 %	 A . 
•  ,	$ 4& # !6-.TT . (AD !! 		 !  .
!& G	) %! A  ,# .% A . 
  
91
et al.: ??? ???????  ?? ????? ?????? ?????? ??? ????? ????? ??????
















:	   	  :   
• Aubyet Drago: Traite' de contentieux administratif. L. G. D. J Paris 
1984.  
 
• Chapus. Rene': droit du Contentieux administratif. Montchrestein 
1999.  
• Dalloz: Lexique des termes juridques. Edition 12. 2000. 
• Foulkes. David, Administive law. Butterworths. London 1990. 
• Jennings, sir Ivor: The law and the constitution. ELBS 1979. 
• Vedel, George: droit administratif. Paris 1976.  
• Le Conseil d' Etat son histoire a'travers les d'puque. 1799-1974. 
Centre National de La Recherche Sientifique. Paris 1974. 
                                                                      
92
Journal Sharia and Law, Vol. 2009, No. 37 [2009], Art. 2
https://scholarworks.uaeu.ac.ae/sharia_and_law/vol2009/iss37/2
